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United Nations
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Foreword
The research study “Migrants with irregular status in the Republic of Serbia - current issues
and prospects” is part of a broader effort of the PrEUgovor coalition to systematically monitor
the implementation of policies in the field of judiciary and fundamental rights (Chapter 23), as
well as justice, freedom and security (Chapter 24), and propose measures for improving the
situation, benefitting from the process of EU integrations to achieve substantial progress in
further democratization of Serbia. Representatives of ASTRA, Autonomous Women’s Center and
Group 484 took part in this research, with representatives of the state administration, local selfgovernments, other NGOs and international organizations also contributing in the context of a
broader consultation process.
The authors of contributions to the issue of human trafficking Marija Andjelkovic and Katarina
Ivanović are activists of the organization ASTRA, which is dedicated to the eradication of all forms
of human trafficking, especially in women and children, applying a comprehensive approach, with
the aim of eliminating this specific form of violence by promoting a society free of all forms of
exploitation, violence, discrimination and economic and social inequalities. ASTRA was established
in 2000 as the first actor to raise the issue of human trafficking in Serbia. As a leader in the field
of combating human trafficking in our country, ASTRA, since its establishment, comprehensively
deals with this problem, i.e. treats different forms of trafficking and different categories of victims
- women, children and men.
The part of research concerning the situation of women refugees and migrants has been written
by Dijana Malbaša and Vanja Macanović, from the Autonomous Women’s Center, an organization
which is involved in providing direct support to women victims of all forms of gender-based
violence for more than 23 years. As a member of the European Women’s Lobby and WAVE Network of women’s organizations in Europe, the Autonomous Women’s Center advocates for
a better position and treatment of women refugees and migrants, not only in Serbia, but on the
territory of the entire European continent, pointing to the specific problems migrants face during
their travel.
Gordana Grujičić, Zoran Teodorović and Miroslava Jelacic -Kojić contributed as authors for Group
484. We also owe gratitude for the contribution in carrying out this research to Simona Zagoričnik,
who was an intern during 2016 at the Center for Migration (CEMI) within Group 484. Although it
was primarily established as an organization that provides humanitarian, psychosocial, legal and
informative assistance to refugees and internally displaced persons, Group 484 has been working
on a systemic approach to issues of forced migration and migration in general for more than
a decade. CEMI is the research and advocacy unit of Group 484, which advocates for changes
in public policies through presentation of key research findings. The Centre contributes to the
understanding of migration in the context of social development and inclusion of vulnerable
migrant groups in the community. The Center promotes understanding of different forms of
migration flows in Serbia in the context of regional and global migration trends, participates in
the creation of migration policies, and strives to improve regional and international cooperation
in the field of migration research and the creation of migration policies, as well as towards the
development of good practice.
The list of those to whom we owe gratitude is very long. In the first place we thank the Royal
Norwegian Embassy, which has supported our work within the project “Strengthening civil
society - support to the coalition PrEUgovor”. We offer our deepest gratitude to everyone with
whom we spoke, and who gave us valuable information. We offer our thanks to the institutions
and authorities which responded to our inquiries and enabled the realization of a large number
of important visits.
The authors advocate for gender equality and the use of gender-sensitive language. The
publication predominantly uses the masculine gender for referring to actors in order to make the
content easier to follow.
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Abstract
The research Migrants with irregular status in the Republic of Serbia - current issues and prospects
focuses on the position of irregular migrants and the response of the competent authorities to irregular
movements that take place on the territory of the Republic of Serbia, with special emphasis on women,
identification of gender-based violence and the risk of human trafficking. The document is intended to
provide a proposal of measures to be taken to improve the established practice, through the analysis
of the legislative framework related to irregular migration, the position of women and the combating of
human trafficking, as well as the analysis of the practice of punishing people for illegal border crossing
or stay on the territory of the Republic of Serbia, the court practice in regard to the offense of human
smuggling, as well as the procedure for returning third country nationals. Additionally, due to the
strategic orientation of the Republic of Serbia towards full membership in the European Union, the
document aims to provide an overview of the key standards in related areas that are in effect in the
European Union, as well as the practice of Member States, all in accordance with the priorities that are
imposed on the Republic of Serbia in the accession process.
The collection of statistical data and realization of field visits and interviews has been carried out in
the period from June 2015 to June 2016. Over 20 interviews with representatives of key competent
authorities, international and civil society organizations, have been carried out. In the same period,
statistical data from 43 misdemeanor courts and 16 courts of general jurisdiction have been collected.
The statistical data for 2015 should be interpreted with due attention, since more than 600,000 persons
have transited through our country, which is, without any doubt, an atypical situation. Although, in the
recent months, we are talking about several thousand persons residing on the territory of the Republic
of Serbia, the issue of asylum and migration still needs to be considered on two levels: the migrationrefugee crisis, which undoubtedly continues, albeit with clearly different characteristics, but also in
the context of the reform processes whose implementation the Republic of Serbia undertook with the
strategic commitment to the EU full member status.
In the concluding remarks, it is emphasized that there are many open questions regarding migrations
that have intensively taken place on European soil during the last year, while a comprehensive and
well-rounded response of the European Union has not yet been agreed upon, and that, at the moment,
it cannot be foreseen with great certainty how the areas of asylum and migration will be managed in
the near future. However, there are indications that the newly established system will be even more
inaccessible to people in migration. With respect to the Republic of Serbia, given its geographical
position, current role in directing the migration flow and aspirations to full membership, there is a clear
need for even closer involvement in the debates led at the European level.
In the status quo situation of the refugee-migrant crisis, it is especially important to remain consistent
in the policy of humane intervention regarding all persons who are residing in/passing through the
territory of the Republic of Serbia. By all means, an even bigger challenge are the status issues and
differentiation of migrants, and now, with the slowed flow in this segment, it is necessary to redefine the
current practice of treatment. The starting premise that people who found themselves on the territory
of the Republic of Serbia can reside either legally or illegally, and that there is no category in “limbo”,
requires the establishment of a practice of treatment where all persons must have their status explicitly
determined, and prescribed measures must be taken, while respecting the standards of protection.
In the context of the reform processes, although compliance with EU policies is in the forefront, it is
necessary, at the same time, to harmonize action plans horizontally, coordinate different policies, and
observe the phenomenon of migration, as a part of the overall response of the state to the challenges
that lie ahead, respecting the specific needs of particularly vulnerable groups that can be identified
among the migrant population.
When it comes to victims of human trafficking, in addition to adopting the missing strategic framework,
harmonization with EU standards, it is necessary to reinforce the segment of preventive action, through
the implementation of training aimed at sensitizing people who come in first contact with migrants,
and by informing migrants and refugees about the risk of exploitation and the available protection
mechanisms, including international protection.
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Given that, in the previous years, scarce attention was given to the issue of gender dimension of
migration and asylum policies, or to the established practices, a significant part of the recommendations
pertain to the protection of women in migration. The conducted analysis showed that the system is not
sufficiently gender-sensitive, which is also confirmed by the available statistical data. It is necessary
to take measures to improve the system in terms of: the manner in which actions are being taken
towards women (the registration process, conducting interviews, making decisions on applications for
asylum), available services (provision of special facilities for accommodation, quality of medical care,
information available to services engaged in providing assistance to victims of violence), training judges
and authorities that have indirect or direct competence in the field of migration for recognizing violence
and providing assistance to women who are victims of this violence.
The document is primarily intended for the creators of migration policies and regulations, so that
they can take into account the complexity and great challenge that is involved with migration and
protection of migrants’ rights when defining and drafting documents whose adoption is announced in
the framework of the reform process. We also want to encourage other civil society organizations to
engage in dialogue with decision makers and policy makers and help improve the system.
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1. Introduction: brief information on the
current state of affairs and basic indicators
In the Republic of Serbia and other countries that were faced with massive inflow/transit of refugees
and migrants, the key challenge in 2015 was to provide and meet the basic urgent needs. More
than 600,000 people transited through our country, staying for a period from several hours to
several days. The issue of status and related rights and obligations, from the viewpoint of accepted
international and regional legal instruments, as well as national immigration rules, has reached the
political agenda only at the beginning of 2016. Although various actors have previously pointed out
the need for the use of adequate terminology and differentiation of various groups of migrants,
starting from generally accepted standards regarding prima facie refugees, irregular migrants
and asylum seekers, there was no common stance on this issue among politicians, international
organizations and the European Union. It is precisely the absence of a common agreement on the
migration flow, that is, the persons who were in transit, which influenced different understanding
of the rights that have to be made available to them, as well as of the protection mechanisms.
The majority of rules that have been applied were a result of multilateral, bilateral and unilateral
decisions made at a political level, which in many cases entailed a lack of their foundation in the
generally accepted standards, and led to the adoption of ad hoc measures, which operationalized
rules and created situations of legal uncertainty for persons who were part of the migration flow.
Such decisions were rarely accompanied by corresponding amendments to the legal system, and
hence the practice of authorities of the countries along the route of movement significantly differed:
from strict compliance with applicable regulations to operating exclusively in accordance with the
measures that have been reactively defined as a response to the migratory flow.
In this regard, the situation in the Republic of Serbia was not significantly different from that in
other countries. At the same time, the Republic of Serbia has shown exceptional responsibility and
readiness to provide food, water, shelter, emergency medical assistance and safe passage to the
desired destination countries to all persons who at some point found themselves on its territory.
In early 2016, the situation dramatically changed in terms of the number of people registered,
but also in terms of the “political climate” towards refugees and migrants. In recent months, we
are talking about several thousand persons residing on the territory of the Republic of Serbia
- in centers for asylum, reception centers, on the border between the Republic of Serbia and
Hungary, institutions for the accommodation of unaccompanied minors, and other places which
have been recognized, since 2015, as “traditional” places where larger numbers of migrants and
refugees gather. The key change is that people, despite their unhidden intention to continue their
road to EU countries, spend longer periods of time on the territory of the Republic of Serbia, and
that they are no longer provided a priori with the possibility of safe passage. These circumstances
were crucial in directing the discourse about the modalities of protection of these persons,
but the interest of Serbia as well, towards the issues of prevention of irregular movement and
smuggling, reduction of the risk of human trafficking, status-related issues, and the protection
of particularly vulnerable groups among migrants, in the first place children and women. In the
Republic of Serbia, these circumstances coincided with the initiation of negotiations on Chapter
24, within which the areas of asylum and migration are placed. This fact, of importance for the
Serbian Government and the relevant authorities, also implies a greater degree of commitment,
as well as an approach to these areas within the context of the implementation of reforms aimed
at harmonization with EU standards and norms.
The issue of asylum and migration is still to be considered on two levels: the migration-refugee
crisis, which undoubtedly continues, albeit with clearly different characteristics, but also in the
context of the reform process whose implementation the Republic of Serbia undertook with the
strategic commitment to the EU full member status.
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2. Methodology
This document is aimed at providing a set of measures for the reform process that need to be
undertaken, as well as a set of measures that can contribute to overcoming the current challenges
in the treatment of migrants who are on the territory of the Republic of Serbia, based on the
experience and data collected from relevant institutions and organizations involved. Given the
fact that the largest number of documents that have been published recently deal with the asylum
system and the analysis of responses of the Republic of Serbia to the challenge of satisfying
urgent needs, our intention is to focus our attention on the position of irregular migrants and the
response of the competent authorities to the irregular movements of migrants. We will analyze
the normative framework that applies to irregular migration, its relation to the asylum system,
the practice of punishing people for illegal border crossing or stay on the territory of the Republic
of Serbia, the court practice in regard to the offense of humansmuggling, as well as the return
procedure of third country nationals. Furthermore, taking into account the interdependence of
systems, but also the risk which people in migrantion are exposed to, attention will be paid to
the problems of identifying potential victims of trafficking among the migrant population. Finally,
we will analyze the position of women, because of their particular vulnerability in migration, and
the fact that the rules and practices in the field of migration will have to comply with the norms
of the Council of Europe Convention on preventing and combating violence against women and
domestic violence. The document provides an overview of the key standards that are in effect in
the European Union in these areas, as well as the practice of Member States, all in accordance
with the priorities that are imposed on the Republic of Serbia in the accession process.
In accordance with the objectives and expected results, and in order to ensure a better
understanding of the significance and the various aspects of the treatment of irregular migrants, as
well as understanding of the quality or lack of existing regulations, existing programs and practices
in the field of migration, we used various sources of data and information gathering techniques:
1. Analysis of primary and secondary sources - relevant international instruments ratified by the
Republic of Serbia, reports of the relevant state bodies, international organizations and civil
society organizations, regulations and policies governing the treatment of different categories
of migrants, victims of human trafficking, women and children, as well as the regulations that
are currently being prepared.
2. M
 onitoring visits and interviews with representatives of state institutions responsible for
policies in the field of migration and asylum, as well as with representatives of international
organizations, civil society organizations, and professionals directly involved in the work with
the aforementioned catego.
3. C
 ollection of statistical data provided by: Ministry of Interior of the Republic of Serbia - the
organizational units of the Police Directorate (Border Police Directorate, Asylum Office, Shelter
for Foreigners, Administrative Affairs Directorate), the Commissariat for Refugees and Migration
of the Republic of Serbia, misdemeanor and basic courts, as well as the institutions of the
social welfare system in charge of the accommodation and emergency care for foreign minors
(unaccompanied). Furthermore, statistical data was also submitted by the Center for Human
Trafficking Victims Protection. On the basis of submitted requests, information was obtained
from 16 courts of general jurisdiction, as well as 44 misdemeanor courts on the territory of the
Republic of Serbia, of which 43 courts responded to a certain extent. A consolidated overview
of the submitted responses, as well as the design of the questionnaires used to collect data, is
provided in Annex I of the document.1
1

N
 ote: Misdemeanor courts in Vršac, Požega and Sjenica submitted a table/verdicts on the number of misdemeanor proceedings
initiated in 2015 against men and women, nationals of Romania, Montenegro, Bosnia and Herzegovina and Croatia. The submitted
data is not shown in Annex I, since it pertains to citizens of countries that are not relevant to this study. Furthermore, the data
submitted by certain individual misdemeanor courts on the territory of RS, presented in the consolidated table (Annex I), may possibly
include a number of proceedings initiated against the citizens of the abovementioned countries; however, during our research we
were unable to determine whether this is true or not, as statistical data in regard to the nationality of defendants was not submitted..
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The document is primarily intended for the creators of migration policies and regulations, so that
they can take into account the complexity and great challenge that is involved with migration
and protection of migrants’ rights when defining and drafting documents whose adoption is
announced in the framework of the reform process. We also want to encourage other civil society
organizations, which actively took part in the work during the migrant-refugee crisis, to engage
in dialogue with decision makers and policy makers and help improve the position of migrants,
particularly the more specific and multiply vulnerable categories, such as asylum seekers,
unaccompanied minors, victims of trafficking and women.

3. The normative framework
3.1. The United Nations and the Council of Europe
The legal basis for the treatment of migrants consists of a series of written sources of law, which
can be found in international law, national law and political and/or strategic documents of
national and supranational character. International migration law is composed of the regulations
established in various subsystems of international public law, such as international law, human
rights law, international humanitarian law and international criminal law2, and which pertain to
migrants. Due to the fact that the issue of irregular migration is within the scope of all mentioned
areas of law and that, therefore, relevant sources of law are numerous, this section will mention
only some of the national and international acts, noting that these acts do not constitute an
exhaustive list of sources of law.
Despite the enormous importance of the instruments for the protection of human rights enacted and established
under the auspices of the United Nations system and the Council of Europe system, given that in the forthcoming
period the Republic of Serbia will sticto senso “follow” the EU, this document will dedicate more attention to the
normative framework synchronized within the European Union.
There is no doubt that the EU Charter of Fundamental Rights, which confirms the principles on which the EU is
founded, as well as the rights and freedoms that must be guaranteed within the EU, has a special significance
in the context of exercising and protecting the rights of migrants. This is also confirmed by the practice of the
European Court of Justice, which testifies to the fact that the exercise of human rights has often been reviewed
precisely within the proceedings pertaining to asylum and immigration.
In addition to the Charter, the founding treaties are of special importance for understanding the (development of)
EU policy towards migration, which is also reflected in article 79 of the Treaty on the Functioning of the European
Union, which reads:
1. The Union shall develop a common immigration policy aimed at ensuring, at all stages, the efficient management
of migration flows, fair treatment of third-country nationals residing legally in Member States, and the prevention
of, and enhanced measures to combat, illegal immigration and trafficking in human beings.
2. F or the purposes of paragraph 1, the European Parliament and the Council, acting in accordance with the
ordinary legislative procedure, shall adopt measures in the following areas:
a) ...
b) ...
c) illegal immigration and unauthorized stay, including removal and repatriation of persons residing without
authorization;
d) combating trafficking in persons, in particular women and children.
As to secondary legislation, in addition to the directives and regulations that make up the Common European
Asylum System, other relevant regulations can be “roughly” divided into four groups:
1. Regulations governing the issue of lawful entry and stay and responsibility for non-compliance
2. Prevention of illegal entry (liability of the carrier and third parties)
3. The issue of return of illegally residing persons
4. Protection of the victims of criminal acts, including victims of human trafficking, as well as smuggled migrants

2

F or the treatment of migrants, other branches of international public law may also be of relevance: diplomatic law, consular law,
contract law, international organizations law, river law, aviation law, law of the seas.
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The only international convention that refers specifically to migrants is the International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families
from 1990, adopted under the auspices of the UN. Other conventions relate to migrants in certain
parts or certain areas of life. However, it should be kept in mind that all the conventions on human
rights establish rules for all persons who are located on the territory of a state, including migrants.
Therefore, these sources of law are relevant both in terms of the guaranteed rights that states
must respect, and what is equally important, in terms of the protection mechanisms available to
migrants if states do not respect the standards arising from these instruments.
The Republic of Serbia, as a member of the United Nations and the Council of Europe, joined the
most important international agreements on human rights, ratified them, and is consequently
obliged to respect and apply the provisions of these agreements: International Covenant on Civil
and Political Rights3 and its two Optional Protocols,4 International Covenant on Economic, Social and
Cultural Rights,5 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment6 and its Optional Protocol,7 International Convention on the Elimination of All Forms of
Racial Discrimination,8 Convention on the Elimination of All Forms of Discrimination against Women9
and its Optional Protocol,10 Convention on the Rights of the Child11 and the Optional Protocol on the
Sale of Children, Child Prostitution and Child Pornography,12 Convention relating to the Status of
Refugees of 195113 and the Additional Protocol relating to the Status of Refugees,14 etc.
Given the fact that, in exercising the rights of migrants, we rely on an entire corpus of legal instruments that protect
the rights and freedoms, the list of guaranteed rights and protection mechanisms is extremely long, especially
when we take into account the interpretations of relevant supervisory bodies – the jurisprudence of the European
Court of Human Rights and the practice of the UN committees.
Without pretensions toward ranking the importance of certain rights, in particular jus cogens norms, the current
migratory flow certainly represents a specific reminder of the obligation of the state to respect the principle of
non-refoulement, without the possibility of introducing any restrictions in its actions.
This principle prohibits states from expelling a person to another state where that person would be exposed to
a real risk of persecution or human rights violation; it is one of the basic principles of international law and sets
one of the strongest restrictions on the sovereign right of a state to control the entry of persons into its territory
and the right to remove a foreigner. Although created within the framework of international refugee law, the
non-refoulement principle, which is currently established under international human rights law, is applied to the
removal of all persons regardless of their status.
Migration and International Human Rights Law, Practitioner Guide No. 6, International Commission of Jurists,
Geneva, 2011, 106.

The Convention on the Elimination of All Forms of Discrimination against Women15 is applied in
the exercise of rights of women in migration, as the first document that establishes measures
and principles for combating discrimination against women on an international level, and sets out
the obligations of states to implement the principle of equality of women in national legislation.
3
4
5
6

I nternational Covenant on Civil and Political Rights, "Official Gazette of SFRY", no. 7/71.
Optional Protocol to the International Covenant on Civil and Political Rights, "Official Gazette of FRY", no. 4/01.
International Covenant on Economic, Social and Cultural Rights, "Official Gazette of SFRY", no. 7/71.
United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, "Official Gazette of
SFRY - International Treaties and Other Agreements", no. 9/91.
7 Optional Protocol to the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, "Official
Gazette of SCG - International Treaties”, no. 16/05.
8 International Convention on the Elimination of All Forms of Racial Discrimination, "Official Gazette of SFRY", no. 6/67.
9 Convention on the Elimination of All Forms of Discrimination against Women, "Official Gazette of SFRY", no. 11/1981.
10 Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women, "Official Gazette of FRY", no.
13/02.
11 U
 N Convention on the Rights of the Child, "Official Gazette of SFRY - International Treaties and Other Agreements", no. 15/90 and
"Official Gazette of SFRY - International Treaties and Other Agreements”, nos. 4/69 and 2/97.
12 O
 ptional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography,
"Official Gazette of FRY" (International Agreements), no. 7/02.
13 U
 N Convention of 1951 on the status of refugees, "Official Gazette of SFRY - International Treaties and Other Agreements", no. 7/60.
14 P
 rotocol related to the Status of Refugees of 1967, "Official Gazette of SFRY - International Treaties and Other Agreements", no. 15/67.
15 L aw on Ratification of the Convention on the Elimination of All Forms of Discrimination against Women, "Official Gazette of SFRY,
International Agreements", no. 11/81.
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The UN Declaration on the Elimination of Violence against Women16 provided the first definition
of violence against women as any act of gender-based violence that results in or is likely to result in
physical, sexual or psychological harm or suffering to women, including threats of such acts, coercion
or arbitrary deprivation of liberty, whether occurring in public or in private life17. It is also noted that
the term violence against women includes all forms of physical, sexual or psychological violence,
regardless of whether it was committed within the family, the general community or by the state,
that is, if it is forgiven by the state.18
The Beijing Declaration and Platform for Action19 reiterate the definition of violence against
women20, but also include, as a violation of human rights of women, acts of violence during
armed conflicts, such as: murder, systematic rape, sexual slavery, forced pregnancy.21 Women
from minority groups, migrant and refugee women, female migrant workers, women placed in
institutions or in detention, women in situations of armed conflicts, war, terrorism, aggression,
and civil war, are listed as particularly vulnerable categories.22
Under the auspices of the UN, the Convention against Transnational Organized Crime23 was
drafted, with additional protocols, including: Protocol to Prevent, Suppress and Punish Trafficking
in Persons, especially Women and Children and Protocol against the Smuggling of Migrants by
Land, Sea and Air, which directly regulate the subject matter.
The Palermo Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children
calls for the criminalization of the offense - human trafficking - as well as its different modalities (attempt,
complicity, organizing and directing other persons to commit the offense of human trafficking). In addition to the
criminalization of the primary offense of human trafficking, national legislative bodies are invited to criminalize
other forms of exploitation of human beings, especially women and children.
The Protocol against the Smuggling of Migrants by Land, Sea and Air, obliges States Parties to prevent and combat
the smuggling of migrants, as well as to promote cooperation among States Parties, while at the same time
protecting the rights of smuggled migrants (Article 2). Article 19 regulates the relation of the Protocol to other
international acts: Nothing in this Protocol shall affect the other rights, obligations and responsibilities of States
and individuals under international law, including international humanitarian law and international human
rights law and, in particular, where applicable, the 1951 Convention and the 1967 Protocol relating to the Status of
Refugees and the principle of non-refoulement as contained therein.

The Republic of Serbia, as a member of the Council of Europe, ratified the European Convention
for the Protection of Human Rights and Fundamental Freedoms,24 European Social Charter,25
Convention on the Protection of Children from Sexual Exploitation and Abuse,26 Convention on
Cybercrime,27 Council of Europe Convention on Action against Trafficking in Human Beings,28
European Convention for the Prevention of Torture and other Inhuman or Degrading Treatment

16 A
 dopted by the United Nations General Assembly Resolution no. 48/104 of 20.12.1993, translated by Professor Dr. Zorica Mršević,
http://www.un.org/documents/ga/res/48/a48r104.htm
17 I bid., Art. 1.
18 U
 N Declaration on the Elimination of Violence against Women, Art. 2.
19 A
 dopted in Beijing, on 15.9.1995, at the Fourth World Conference on Women, the translation of the text is available on the website:
http://www.gendernet.rs/files/dokumenta/Pekinska_deklaracija_i_Platforma_delovanja1.pdf, original text is available at: http://
www.un.org/womenwatch/daw/beijing/pdf/BDPfA%20E.pdf
20 T
 he Beijing Declaration, pt. 113.
21 I bid, pt. 114.
22 I bid, pt. 116.
23 Convention against Transnational Organized Crime and its Protocols, "Official Gazette of FRY - International Treaties", no. 6/01.
24 E
 uropean Convention for the Protection of Human Rights and Fundamental Freedoms, “Official Gazette of SCG” (International
Agreements), no. 9/03.
25 E
 uropean Social Charter, “Official Gazette of RS” (International Agreements), no. 42/2009.
26 C
 ouncil of Europe Convention on the Protection of Children from Sexual Exploitation and Abuse “Official Gazette of RS” (International
Agreements), no. 1/2010.
27 Council of Europe Convention on Cybercrime, “Official Gazette of RS” (International Agreements), no. 19/2009.
28 C
 ouncil of Europe Convention on Action against Trafficking in Human Beings, “Official Gazette of RS” (International Agreements),
no. 19/29.
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or Punishment,29 Council of Europe Convention on Preventing and Combating Violence against
Women and Domestic Violence30 (also known as the Istanbul Convention) and many others.
Council of Europe Convention on preventing and combating violence against women and domestic violence is the
first convention with provisions prescribing the obligations of states in implementation of measures in the area of
asylum and migration, and emphasizes the obligation of states to take the necessary legislative or other measures
and to ensure that gender-based violence against women may be recognized as a form of persecution, within the
meaning of Article 1, A (2) of the Convention Relating to the Status of Refugees of 1951. The Convention did not limit
itself only to defining the special form of persecution of refugees, but also prescribed procedural standards, which
call for the adoption of gender-sensitive reception procedures and support services for asylum seekers, as well as
gender-sensitive guidelines and procedures for asylum, the possibility of granting independent residence status
to migrant women who are victims of gender-based violence, as well as the obligation to respect the principle of
non-refoulement in such cases.

The signing of the Stabilization and Association Agreement (SAA) with the European Community
and its Member States has introduced new obligations for Serbia. 31 In accordance with the SAA,
Serbia is obliged to harmonize its legislation in the relevant sectors with the EU acquis and
effectively apply such harmonized regulations.
Norms and standpoints outlined in international documents classified as the so-called soft law affect the shaping
of standards and obligations of states related to protection of migrants, especially of certain categories among
them, such as asylum seekers, refugees, or unaccompanied minors. Although these documents are in fact not
legally binding, the political commitment is unquestionable, and the states are often exposed to pressure (by other
states, international organizations and civil society organizations, etc.) to abide by them. Gaps in “hard” law can
be quite effectively and relatively easily filled by “soft law”.
Annex III of this report contains excerpts from several international documents that belong to soft law, and which
offer unquestionable contribution to the shaping of standards for the protection of women in migration.

3.2. Domestic regulations
International norms and standards are extremely important in view of the fact that the Constitution
of the Republic of Serbia32 stipulates that generally accepted rules of international law and ratified
international treaties are an integral part of the legal order of the Republic of Serbia and are
applied directly. Furthermore, a number of provisions of the Constitution of the Republic of Serbia
in the section pertaining to human and minority rights and fundamental freedoms (prohibition of
discrimination, right to life, right to a fair trial, etc.) are relevant to migrants. Article 39, paragraph
3, stands out in its importance, stipulating that (...) a foreign national may be expelled only under
decision of the competent body, in a procedure stipulated by the law and if time to appeal has been
provided for him and only when there is no threat of persecution based on his race, sex, religion,
national origin, citizenship, association with a social group, political opinions, or when there is no threat
of serious violation of rights guaranteed by this Constitution.
In addition to the relevant provisions of the Constitution and ratified specialized universal and
regional conventions, the legal framework of the Republic of Serbia was supplemented by laws
and bylaws adopted by the Government of Serbia within the last ten years, aimed at defining
and managing the legal framework for fighting illegal migration: Law on the Protection of the

29 T
 he European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, “Official Gazette of
SCG” (International Agreements), no. 9/2003.
30 L
 aw on Ratification of the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic
Violence, “Official Gazette of RS” (International Treaties), no. 12/2013.
31 T
 he Stabilization and Association Agreement between the European Communities and their Member States, on the one part, and
the Republic of Serbia, on the other, “Official Gazette of RS” (International Treaties), no. 83/2009.
32 T
 he Constitution of the Republic of Serbia, “Official Gazette”, no. 83/2006.
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State Border, 33 Law on Asylum, 34 Law on Foreigners, 35 Law on Migration Management, 36 Law on
Employment of Foreign Nationals, 37 and related by-laws. 38
Furthermore, due to the nature of the phenomenon of migration and the people who migrate, the
provisions of anti-discrimination laws are also relevant, primarily the umbrella Law on Prohibition
of Discrimination, 39 followed by the Criminal Code, which establishes jurisdiction to prosecute all
crimes committed on the territory of the Republic of Serbia, regardless of whether the perpetrator
or victim are domestic or foreign nationals, that is, irrespective of the issue of status and the legal
basis of residence. These laws prescribe the offenses of human trafficking, illegal crossing of the
state border, and human smuggling.
In domestic law, the basic form of the criminal offense of human trafficking is defined as follows40: Whoever
by force or threat, deception or maintenance of deception, abuse of authority, trust, dependency relationship,
difficult circumstances of another, retaining identity papers or by giving or receiving money or other benefit,
recruits, transports, transfers, delivers, sells, buys, mediates in sale, hides or holds another person for the purpose
of labor exploitation, forced labor, commission of offenses, prostitution or other forms of sexual exploitation,
begging, pornography, establishing slavery or similar status, removal of organs or body parts or for use in armed
conflicts, shall be punished with a prison term of three to twelve years. The minimum penalty for child trafficking
is five years in prison. If the offense is committed by an organized criminal group, the offender shall be punished
by a prison term of no less than ten years, and a penalty has also been introduced for users of services, in the
event that they knew or could know that a victim of human trafficking was in question. Article 388 includes the
basic forms of human trafficking and exploitation of victims, as well as the qualified forms determined by the
characteristics of the victim, the perpetrator and the consequences that ensued. It is important to emphasize that
the criminalization in Article 388 covers almost all behaviors that are found in international standards, as well
as the necessary characteristics for the existence of the offense - force, threat, deceit, abuse of position, trust or
dependence, difficult circumstances of another, or giving or receiving money or other benefits.

The Law on Juvenile Offenders and Criminal Protection of Juveniles,41 defines the provisions that
apply to juvenile offenders and relate to substantive criminal law, the enforcing authorities, the
criminal proceedings and execution of criminal sanctions against these offenders, as well as the
protection of children and minors as victims in criminal proceedings (Article 1). The Criminal
Procedure Code 42 defines the conditions of criminal liability, subjects of criminal procedure, pretrial and criminal proceedings. It prescribes the manners, that is, security subjects and tasks
that are aimed at suppressing offenses, finding the perpetrators and proving their culpability,
methods of action, as well as mechanisms for the protection of human freedoms and rights of
perpetrators of offenses and victims. Among procedural laws, in view of the penalty provisions of
33
34
35
36
37
38

39

40
41
42
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L
 aw on the Protection of the State Border, “Official Gazette”’, nos. 97/2008 and 20/2015 - other law.
L
 aw on Asylum, “Official Gazette”, no. 109/2007.
L
 aw on Foreigners, “Official Gazette of RS”, no. 97/2008.
L
 aw on Migration Management, “Official Gazette of RS”, no. 107/2012.
L
 aw on Employment of Foreign Nationals, “Official Gazette of RS”, no. 128/2014.
T
 he bylaws which more closely regulate the status of foreigners: Regulation on detailed conditions for refusal of entry of foreigners
into the Republic of Serbia, “Official Gazette of RS”, no. 75/2009, Rulebook on the fulfillment of requirements for granting temporary
residence to foreigners for the purpose of family reunification, “Official Gazette of RS”, no. 59/2009, Rulebook on the format,
content and manner of entering a temporary residence permit into a foreign travel document, “Official Gazette of RS”, no. 59/2009,
Instruction on the procedure for approving temporary residence to foreign nationals victims of human trafficking 03/1, no. 261658/2004 etc.; furthermore, by-laws that accompany the Law on Asylum: Rulebook on house rules in the Asylum Centre, “Official
Gazette of RS”, no. 31/2008, Rulebook on housing conditions and procurement of basic living conditions in the Asylum Centre,
“Official Gazette of RS”, no. 31/2008, Rulebook on the manner of keeping and of the content of records on persons accommodated
at the Asylum Centre, “Official Gazette of RS”, no. 31/2008, Rulebook on social assistance to persons seeking or having been granted
asylum, ''Official Gazette of RS”, no. 44/2008 and 78/2011, Rulebook on the content and layout of the application form for asylum and
the documents that can be issued to asylum seekers and persons who have been granted asylum or temporary protection, ''Official
Gazette of RS”, no. 53/200, Rulebook on medical examinations of asylum seekers on admission to the Asylum Center, “Official
Gazette of RS”, no. 93/2008, etc.
In the context of the protection of women, the Law on the Prevention of Discrimination, “Official Gazette of RS”, no. 22/2009,
prohibits any unwarranted discrimination between persons based on any personal characteristic, including gender and race. This
law specifically prohibits denial of rights or granting of benefits in relation to sex or gender change, as well as “physical violence,
exploitation, expression of hatred, disparagement, blackmail and harassment based on sex, as well as public advocacy, support and
action in accordance with the prejudices, customs and other social models of behavior based on the idea of gender inferiority or
superiority, that is, stereotypical gender roles.”
O
 fficial Gazette of RS, no. 85/2005, 88/2005 - corr. and 107/2005 corr.
L
 aw on Juvenile Offenders and Criminal Protection of Juveniles, “Official Gazette of RS”, no. 85/05.
T
 he Criminal Procedure Law, “Official Gazette of RS”, nos. 72/2011, 101/2011, 121/2012, 32/2013, 45/2013 and 55/2014.

the Law on Foreigners and the Law on the Protection of the State Border, and the relatively high
number of misdemeanor proceedings conducted for the misdemeanor of illegal crossing of the
state border or for illegal entry and stay in the Republic of Serbia, the provisions of the Law on
Misdemeanors,43 as well as the Law on Administrative Procedure44 and the Law on Administrative
Disputes,45 are also relevant, considering the nature of the asylum procedure and procedures for
entry, movement, stay and return of foreigners.
Family law46 prescribes civil legal protection from domestic violence, which is achieved through
civil proceedings, and which may be initiated by the person who suffers violence or his/her legal
representative, but also by the public prosecutor or the guardianship authority. The provisions
of the Family Law are also relevant in the context of exercising the right to guardianship of
unaccompanied child migrants.
The provision of social protection services and the scope of beneficiaries are governed by the
Law on Social Protection. Beneficiaries of rights and social protection services are all persons
who need support in meeting their needs and securing their existence, with special emphasis on
juveniles and adults up to 26 years of life who are at risk of becoming or are victims of neglect,
abuse, exploitation or domestic violence, victims of trafficking, foreign citizens, stateless persons,
and unaccompanied minors who are foreign citizens or stateless persons. Beneficiaries of social
services are domestic nationals, but also foreign nationals and stateless persons in accordance
with the law and international treaties.
The Law on Health Care47 stipulates that health care is provided to persons who are at an
increased risk of falling ill, including, among others, victims of domestic violence and victims
of human trafficking, women during pregnancy, childbirth and motherhood up to 12 months
after childbirth.48 Article 3 stipulates that the right to health care, in accordance with the law,
is granted to citizens of the Republic of Serbia, as well as to other persons who have residency
or permanent residency in the Republic of Serbia. A special chapter XIII regulates health care
of foreigners. Article 239 stipulates that the health care of foreigners is provided in the same
manner in which health care is provided to citizens. Article 238, paragraph 1, stipulates that
foreign citizens, stateless persons and persons who have been granted refugee status or asylum
in accordance with international and domestic law in Serbia, and who are permanently residing or
temporarily staying on the territory of Serbia, or are passing through, are entitled to health care,
in accordance with this law, unless an international agreement provides otherwise. In addition
to the aforementioned regulations, legal basis can be found in other regulations, given that, for
example, over 80 laws can be considered relevant for the rights of the child, i.e. the exercise of
individual rights.
Serbia should take advantage of the process of European integrations to, primarily, create
an adequate legal framework for a comprehensive review and regulation of the migration
phenomenon. The starting point for the announced reforms is by all means the European
framework, however, it is necessary, in this process to take into account the standards adopted
in the context of universal and regional systems of protection, UN, Council of Europe and OSCE.
Furthermore, it is also necessary to consider the specificities of Serbia, its constitutional and
legal order, institutional and administrative capacities, as well as economic and social factors. It is
crucial that the newly adopted documents are fully aligned with each other, both horizontally and
vertically, in order to avoid legal gaps or contradictory solutions.

43
44
45
46
47

L
 aw on Misdemeanors, “Official Gazette of RS”, no. 65/2013.
L
 aw on Administrative Procedure, “Official Gazette of FRY”, nos. 33/97, 31/2001 and “Official Gazette of RS”, no. 30/2010.
L
 aw on Administrative Disputes, “Official Gazette of RS”, no. 111/2009.
F
 amily Law, “Official Gazette of RS”, nos. 18/2005 and 72/2011.
L
 aw on Health Care, “Official Gazette of RS”, nos. 107/2005, 72/2009 - other law 88/2010, 99/2010, 57/2011, 119/2012, 45/2013 – other
law 93/2014, 96/2015 and 106/2015.
48 A
 lthough victims of gender-based violence are generally not recognized by this law, but only victims of domestic violence, health
care institutions are in any case obliged to act in accordance with the Protocol of the Ministry of Health for Protection and Treatment
of Women Exposed to Violence, which includes the obligations of providing protection, documenting violence, assessment of safety
of the victim, drawing up a security plan and referral to resources in the community.
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Currently, preparation of two key laws in the area of migration is underway in Serbia.49
A draft of the new Law on Asylum and Temporary Protection50 has been prepared and sent to the
competent ministries and other relevant institutions for their opinion. In general, several forms
of positive changes contained in the draft can be distinguished: the linguistic and conceptual
improvements of the text that eliminate contradictions and inconsistencies and make certain
refinements, the introduction of higher standards in terms of the rights and protection of particularly
vulnerable categories of asylum seekers, changes in the asylum procedure through the introduction
of special procedures, the refinement of deadlines in which specific actions in the procedure are
taken, and changes to the rights available to people who enjoy some form of protection. Also, it is
important that the draft progressively introduces gender dimension into the asylum procedures,
thus aligning its provisions with the Council of Europe Convention on preventing and combating
violence against women and domestic violence, which Serbia has committed to respect. This
provides additional procedural guarantees for women and victims of gender-based violence in
the asylum procedure, through provisions stipulating that women apply for asylum and give their
statements separately from their companions, and that victims of domestic violence and genderbased violence may not be interrogated more than once in the decision-making procedure on
asylum applications. Additionally, it is important that this draft explicitly recognizes gender-based
violence as a form of persecution on the basis of which international protection can be provided.
In regard to details, changes that introduce procedural and reception guarantees for minors can be
pointed out, where the group of unaccompanied minors, to whom special attention is paid in the
draft, is singled out. In regard to procedural provisions, one of the biggest novelties in the draft is
the improvement of the concept of safe third country. According to the solutions, a list of safe third
countries will not be made, which is in accordance with the solutions valid in a significant number of
Member States, but whether a country can be considered safe or not will be determined as defined
in the Law. In this regard, in each specific case, it will be determined whether the conditions for the
application of the concept of safe third country are met, taking also into consideration whether there
is a connection between that country and the asylum seeker on basis of which it can reasonably be
expected that he/she will seek asylum in it. Also, it is very good that the draft contains a standard,
according to which, if the third country does not agree to consider the asylum application of the
person in question, Serbia is the one that will claim jurisdiction and decide on the application for
asylum. Among the positive solutions in the draft, it is important to mention equality, in terms
of the available rights, of persons enjoying refugee status and those under subsidiary protection.
The equality of guaranteed rights results in a de facto uniform status for all persons granted
international protection. By adopting the solution, the Republic of Serbia, at least on a declarative
level, demonstrates its commitment to respect the instruments of international law that guarantee
basic human rights, including those that prohibit discrimination.51
The process of drafting a new law on foreigners is also underway.52 The draft, which is in the phase
of public discussion, contains a number of novelties, especially in terms of stipulated procedures. The
draft defines, in detail, the procedure for returning, forced removal, security checks, stay in a Shelter
for Foreigners, etc. An important novelty is the explicitly stipulated possibility of appeal and judicial
reconsideration of decisions taken in the procedures governed by this draft. It also contains a series
of guarantees for vulnerable groups, especially unaccompanied minors, victims of human trafficking
and women victims of violence. The draft has partially adopted the measures prescribed by the
Council of Europe Convention on preventing and combating violence against women and domestic
violence. It provides for the possibility of approving independent stay for victims of domestic violence
who have received temporary residence on the grounds of family reunification with a person who
has been granted protection in accordance with the Law on Asylum. It also provides for the possibility
of granting temporary residence for the purpose of delaying forced removal of victims of serious

49 G
 roup 484 actively participated in public discussions related to these drafts. For this purpose, detailed comments on both drafts
were prepared and submitted to the competent ministry - Ministry of the Interior of RS, and are also publicly available on the website
of the Group 484, www.grupa484.org.rs
50 A
 vailable on the website of the Ministry of Interior of the Republic of Serbia, http://mup.gov.rs/wps/portal/sr/
51 F
 oreign policy notebooks, no. 2, Serbia on the refugee route - humanitarian response and legal adjustments (Spoljnopolitičke sveske br. 2,
Srbija na izbegličkoj ruti – humanitarni odgovor i pravna prilagođavanja), Belgrade, 2016, p.15.
52 A
 vailable on the website of the Ministry of Interior of the Republic of Serbia, http://mup.gov.rs/wps/portal/sr/
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offences, when their participation in criminal proceedings is necessary, as well as when serious and
personal reasons of a humanitarian nature exist. It is certainly encouraging that the situation of
vulnerable persons, as well as the family and health situation, must be taken into account during
the return process. However, it is important that the Draft law on foreigners should also recognize
the victims of gender-based violence as particularly vulnerable categories of persons, and that the
personal situation and safety of victims of gender-based violence is taken into account when deciding
on the allocation of temporary residence, even when no criminal or any other procedure has been
initiated. Furthermore, issues related to residence permit for victims of human trafficking and to
the rights arising from this permit, will be regulated by law for the first time, rather than by by-laws,
as was the case until now. A noticeable effort has been made to harmonize the new law with the
content of Directive 2004/81/EC on residence permits for third-country nationals who are victims of
human trafficking and smuggling, and who cooperate with the competent authorities.53

3.3. Strategic documents
An important place is also taken by strategic documents, however, the majority of strategies
relevant to the field of migration were repealed, while new ones have not yet been adopted, nor
did an evaluation and review of those that are still in effect take place (repealed strategies: Strategy
for combating human trafficking in the Republic of Serbia; Strategy for combating illegal migration
in the Republic of Serbia for the period 2009-2014, Strategy for reintegration of returnees under
readmission agreement and Strategy of the Republic of Serbia for the management of migration
adopted in 2009 - were not evaluated and revised).
A new strategy for preventing and combating trafficking and protection of victims with the accompanying action
plan, have been drafted four years ago, but have not yet been adopted. Their adoption was foreseen in the Action
Plan for Chapter 24, where it is stated that the Strategy and Action Plan will be adopted in March 2015; later on,
the deadline was moved to December 2015. Although we are already in the third quarter of 2016, these documents
still exist only in a draft form. Also, due to the fact that a lot of time has passed since the Strategy and Action Plan
were drafted, it is possible that the proposed text, especially when it comes to the Action Plan, should be amended
in order to comply with the changing trends, current situation and needs in the field of human trafficking.

At the level of Serbia, strategic documents related to the elimination of discrimination and promotion
of women’s security have also been adopted, and should be applied by competent authorities in
their actions, as well as documents related to the protection against domestic violence and violence
against women, to the conduct of state authorities and to the development of multi sectoral
cooperation in this field. The General Protocol for Action and Cooperation of Institutions, Bodies and
Organizations in the Situations of Violence against Women within the Family and in Intimate Partner
Relationship54 recognizes refugee women, migrant women, women in institutions and displaced
women as some of the categories that are most vulnerable to various forms of violence, neglect, or
exploitation, either within or outside the family. The protocol prescribes measures for the actions of
state authorities in the process of discovering, reporting, and documenting violence, actions in cases
of imminent threat of violence, safety risk assessment, reporting violence, raising awareness and
empowering victims. More detailed actions by state authorities in this area are regulated by specific
protocols, such as: Special protocol on the actions of social welfare centers - guardianship authorities
in cases of domestic violence and violence against women in partner relationships, Special protocol
on the actions of police officers in cases of violence against women in the family and in partner
relationships, Special Protocol of the Ministry of Health of the Government of the Republic of Serbia
for the protection and treatment of women who are exposed to violence, Special protocol for the
judiciary in cases of violence against women in the family and in partner relationships. The guidelines
for the intervention of police officers in cases of violence against women that are outlined in the
Special Protocol relate to the collection of data, the initial interview, documenting cases of violence,
ensuring the safety of the victim, and referral into the system of protection.
53 T
 he Council of the European Union, Directive No 2004/81/EC of 29 April 2004 on the residence permit issued to third-country
nationals who are victims of trafficking in human beings or who have been the subject of an action to facilitate illegal immigration, who
cooperate with the competent authorities, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0081:EN:HTML
54 A
 dopted by the Government of the Republic of Serbia on 24.11.2011.
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In 2006, UNHCR developed the model of Standard operating procedures for sexual and gender-based violence, with
accompanying memorandum with instructions (no. 62/2006, 28 July 2006), and offered it to countries for further
refinement and adoption. During 2016, United Nations Population Fund (UNFPA) presented a draft of National
standard operating procedures for gender-based violence in crisis situations in Serbia, with the aim of defining the
actions of stakeholders in the field in cases of gender-based violence during the migrant and refugee crisis. This
document defines the principles for working with victims, identification, recording, monitoring, provision of services
and support to victims of violence, but does not define detailed procedures for handling refugee and migrant women
who are victims of gender-based violence, which, so far, have not been regulated by either laws or bylaws, which
would facilitate the work of the stakeholders in the field, but also contribute to the visibility of the problem.

Joining the European Union is a strategic orientation of the Republic of Serbia, which entails the
acceptance of the adopted European values and standards in a number of areas. In order to
obtain a precise insight into the scope and monitoring of this process, Serbia has developed a
National Programme for the Adoption of the Acquis (NPAA) - a detailed plan for the harmonization
of legislation and for defining human and budgetary resources necessary for the implementation
of the planned tasks. NPAA covers the period from 2014 to 2018. In the field of migration
management, in addition to the amendments to the legislative framework, NPAA identifies most of
the key weaknesses and envisages a series of measures to improve the system - taking measures
to strengthen human resources, as well as infrastructural, material and technical capacities. The
NPAA also plans for the drafting of the new National Strategy on combating irregular migration
on the territory of the Republic of Serbia in the period from 2015 to 2018, as well as the drafting of
the Action Plan for its implementation for the period 2015-2018, in accordance with the European
standards in this field. Although the majority of the measures envisaged in the NPAA in the field
of migration management were elaborated within the Action Plan for Chapter 24, drafting of
the Strategy was not included, despite the undeniable importance of such a strategic document.
Although, given the topic of the regulation itself, this document can be primarily perceived as a
document that protects the interests of the Republic of Serbia and highlights the importance of
preventive and repressive actions to combat illegal migration, judging by the text of the Strategy
that has ceased to be valid, the protection of basic human rights and freedoms, especially the
right to life, health and personal safety, as well as the humane treatment of illegal migrants were,
among others, considered to be the basic values, whose achievement is promoted by the Strategy.
Without any doubt, the most important document, which in the most comprehensive way reveals
the standpoint of the Republic of Serbia regarding the reforms to be undertaken in the field of
asylum and migration, is found in the Action Plan for Chapter 24,55 as noted in the document itself
(...) the action plan will supersede all strategic documents and action plans in relevant areas (...).56
The entire area of human trafficking within the process of joining the European Union is mentioned in Chapter
24 - Justice, freedom and security, in the part related to organized crime. However, it is very important, in order
to ensure the protection of the rights of victims, to treat human trafficking as the most brutal violation of basic
human rights, which belongs to Chapter 23 - Judiciary and fundamental rights. Therefore, the Action plans for
these two chapters must be coordinated and harmonized.
A positive change that is expected within the realization of the AP for Chapter 24 is the announced reorganization
of police, in terms of improving organizational capacity of Criminal police through specialization for investigations
in the field of human trafficking. This could significantly contribute to better identification of victims of all forms of
exploitation, especially non-sexual forms of exploitation. Within the Action Plan for Chapter 24, the establishment
of the Office of the national rapporteur on trafficking in our country has been envisaged, which is a good decision
that can bring objective monitoring of the national mechanism to combat human trafficking. However, it is not
specified how and where this body will be established, since the core activity of this office would be to monitor
and evaluate the work of all stakeholders in the fight against human trafficking, as well as to conduct research,
analysis and propose various measures that would improve the work of all stakeholders involved in the referral
mechanism. Furthermore, the Office of the national rapporteur should not, under any circumstance, be affiliated
to a ministry, but should rather operate as an independent body in order to achieve its purpose unhindered.

55 S
 ource: http://www.mup.gov.rs/wps/wcm/connect/36e98096-9938-4aaf-b36ce413bfbcac57/Treca_verzija_AP_27_03_2015.
pdf?MOD=AJPERES&CVID=kTXD4Ry
56 A
 ction Plan for Chapter 24, page 11.
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4. Regular practice on the landward border
and within the territory of the Republic of
Serbia57
4.1. The registration procedure and available statistical data
Despite the fact that only estimates and approximate numbers are given where irregular migrants
who are on the territory of a country are concerned, it is almost impossible to give even a rough
estimate for the year 2015. In addition to a number of people who avoided contact with the
competent authorities, and whose presence on the territory of the Republic of Serbia is witnessed
by civil society organizations active in the field, the available statistical data was also influenced by
the established practice - the registration of all persons who have found themselves on the territory
of the Republic of Serbia on the basis of the provisions of the Law on Asylum, regardless of the
mode of entry and irrespective of the intention of seeking asylum/transit to other countries. As was
already mentioned on several occasions, the established regime was the result of a reactive action
of the competent authorities, without a comprehensive basis in the relevant legislation. Additionally,
deficiencies in the system of monitoring the statistical data about migration, which were pointed
out by numerous stakeholders in the past, have not been eliminated.58 Statistical data related to
2015 are specific and their analysis must be approached with special care.
In addition to all the abovementioned factors, the decisions on the method of recording
individuals crucially influenced the “quality” of data. The decision had both positive and negative
implications. In the first place, the effort of the authorities to collect accurate data on persons
entering or staying on its territory is encouraging and responsible. Additionally, such practice
also created the right to freedom of movement of migrants and refugees within 72 hours, at the
same time allowing some of them to exercise and access other rights and services. However, this
approach created a false perception of a large number of persons who intended to seek asylum in
the Republic of Serbia, which was, judging by the experience of OCD, the exact opposite of the real
state of affairs - the majority of migrants perceived the Republic of Serbia exclusively as a transit
country. Although the “entry document” was the same, a parallel system of reception and referral
was de facto created. A correct interpretation could explain the large discrepancy between the
stated intentions and the submitted applications for asylum, but the decision to link the system
of registration of persons who are in transit with the asylum system carried in itself a high risk in
the event of the change of attitude of countries on free transit.59
A great change was brought by the Decision on issuing a certificate of entry into the territory of
the Republic of Serbia for migrants who come from countries where their lives are in danger60
(hereinafter referred to as the transit certificate) adopted by the Government of the Republic of
Serbia in September 2015, with first certificates issued in early 2016. Although the decision does

57 D
 uring an urgent session held on 17 July 2016, the Government of the Republic of Serbia adopted the Decision on the education
of police and military forces, with the aim, as further specified by the Government statement “to protect Serbia's borders from
migrants and illegal activities of migrant smuggling” (Source: http://www.srbija.gov.rs/vesti/vest.php?id=269448). The task of police
and military forces is “to prevent illegal entry from the direction of the Republic of Bulgaria and the Republic of Macedonia, as well as
to bring to justice the human smugglers who conduct such illegal activities on the territory of the Republic of Serbia” (Source: http://
www.srbija.gov.rs/vesti/vest.php?id=269495). According to a statement made by Minister Aleksandar Vulin, from October 2016,
10,000 people have been prevented from illegally entering the territory of the Republic of Serbia. (Source: http://www.reporter.
rs/2016-10-08/n1info/srbija-sprecila-10000-migranata-da-ilegalno-udju-u-zemlju-41912395.html)
58 I n more detail: Challenges of the asylum system (Izazovi sistema azila), Grupa 484, 2014.
59 I n more detail: The challenges of refugee-migrant crisis from the point of view of OCD (Izazovi izbegličko-migrantske krize iz ugla OCD),
Group 484, 2016.
60 T
 he decision on issuing a certificate of entry into the territory of the Republic of Serbia for migrants who come from countries where
their lives are in danger, “Official Gazette of RS”, no. 81/2015.
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not explicitly define the goal of its implementation, or its relation to the certificate on the expressed
intention to seek asylum in Serbia (except for Art. 4 (2) which states that certificate holders do not
hold the status of “asylum seekers” as per regulations on asylum), practice has shown that this
document should be issued to persons for whom it can be assumed that they are under real risk
of gross human rights violations, but who do not want to seek asylum in Serbia, but rather intend
to continue their path to the EU countries they perceive as countries of refuge. In that sense, the
transit certificate was, in principle, a step toward a more adequate regulation of the legal status
of these persons, to whom it also secured the use of banking and housing services, as well as the
access to necessary medical assistance. However, most stakeholders agree in the assessment that
this kind of practice based on regulations should have been established at an earlier stage.
After the signing of the Joint Statement of the Chiefs of Police in Zagreb on 18 February 2016,
(hereinafter: the Joint Declaration), on 19 February 2016 the competent authorities of the Republic
of Serbia ended their practice of issuing transit certificates. The Joint declaration provided for
the issuance of a single registration form for refugees, to be issued in Macedonia, and whose
holders would be granted entry into the countries on the Western Balkan route, if they possessed
valid documents that can prove their nationality, or if they could prove in some other way that
they come from a state affected by war. From the moment the police forces of the countries
on the Western Balkan route agreed on the criteria for allowing transit, the number of persons
who were denied entry into the Republic of Croatia and continuation of their journey increased.
The competent authorities enabled them to either seek asylum, or be returned via Preševo to
Macedonia, in order to obtain the necessary documents for entry into EU states, or be returned
to Bulgaria, if they entered the territory of Serbia directly from that direction.
As a result of this practice, the presence of people who remained in the Republic of Serbia with
unregulated status was noted. As predicted, with the passage of time, the number of persons
residing in illegal status in the Republic of Serbia is growing, which is a new challenge for the
institutions of the system and all other stakeholder active in the field of migration. It still remains
unclear which categories of people are taken into account when the situation in the field of
migration on the territory of the Republic of Serbia is analyzed. At this time, the presence of
a number of people who have not expressed their intention to seek asylum has been noted,
and who are granted accommodation in one of the facilities for the reception of migrants and
asylum seekers, among which there are recorded cases of people who were issued a decision on
cancellation of residence on the territory of the Republic of Serbia. Furthermore, a category of
persons who expressed their intention to seek asylum and are bona fide asylum seekers, waiting
for a decision on the request for asylum, can be distinguished. Additionally, as a consequence of
the practice of the competent authorities of Hungary to grant transit for up to 30 people daily,
another group of people can be distinguished, who reside in one of the housing facilities or in
unofficial camps at the border with Hungary, and who are on the lists for border crossing. Among
them, there are people who have a certificate of intent, but there are also cases of people who
have not undergone the process of registering and certificate issuance. Finally, persons can be
distinguished who cannot be classified into the category of those who reside either legally or
illegally, given that they do not have a certificate of intent which regulates their status. At the
same time, none of the available actions, which, in accordance with legal regulations, can be
initiated against persons who do not have legitimate grounds for residing on the territory of
the Republic of Serbia, was taken against them, which de iure placed them into the category of
irregular migrants.
Handbook on return (C (2015)6250 from 1.10.2015.) states that Member States must not tolerate the presence on
their territory of third country nationals who do not have the basis of stay, and that, in such situations, they must
either make a decision on return or recognize the right of residence to these individuals. This obligation of Member
States to either initiate the procedure of return or grant the right of residence, is aimed at reducing the “gray zone”,
preventing the exploitation of people in irregular status, and contributing to legal safety.
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On the basis of the data of the Ministry of Internal Affairs about the number of registered persons during 2015, a
total of 579,518 persons have been registered, of which 157,186 women (27%) and 173,284 children (30%), of which
10,644 were unaccompanied.
According to the Commissariat for Refugees and Migration, during 2015, the reception center in Preševo received a
total of 487,136 persons, while Adaševci and Šid housed 423,056 persons. Data on age and sex structure of these
persons were not submitted, and thus, there is no data on how many women and children were among them.
According to the data of the Border Police Administration of Serbia, 36,598 people were caught in illegal border
crossing in 2015. Out of them - 25,619 men, 3,295 women, 5,855 boys and 1,830 girls. Requests for misdemeanor
proceedings for illegal crossing of the state border were filed by the Border Police Administrated against 13,831
migrants, while 16,559 people were escorted to the competent regional police administration for further processing.
Requests for initiating misdemeanor proceedings for illegal crossing of the state border were filed against 958
women (out of 12,621 requests against adults), 1139 against boys and 71 against girls accompanied by parents
or guardians (a total of 1,210 requests against minors). There is no data on requests for initiating misdemeanor
proceedings against unaccompanied minors.

According to FRONTEX, when the Western Balkans region is concerned, about 2.044.000 irregular
crossings of state borders have been registered in 2015, which is almost 19 times more than
the number of registered irregular crossings during the previous six years.61 During 2015, the
competent authorities of the Republic of Serbia registered over 48,000 irregular border crossings,
which is almost 60 times more than in the previous year.62 While the border with Macedonia was
predominantly used for entering the territory of the Republic of Serbia in the first half of the
yearakin to the beginning of the refugee-migrant crisis, in mid-2015 the border between Bulgaria
and the Republic of Serbia became a particularly important entry border on the so-called Western
Balkans route. Consequently, during October 2015 only, 8,000 crossings were registered.63 In the
period from January to September 2015, the border between Serbia and Hungary remained the
most frequently used exit border for migrants and refugees who entered into Serbia from the
direction of Macedonia and Bulgaria during this period. After Hungary took a series of measures
aimed at closing its borders in mid-September, the migration flow was diverted to Croatia. From
the average of 17 registered irregular crossings during the period January-August on the border
between Serbia and Croatia, the number increased to an average of 6,000 entries per day in the
second half of September (a total of 90,800 registered irregular crossings between 16th and 30 th of
September 2015),64 and thus this border became the main exit border on the so-called Western
Balkans route.

4.2. Differentiation of migrants through actions of
competent authorities
During 2015, some changes were observed in the practice of Regional Border Police Centers
(hereinafter: RC BPA) of the MIA RS, as well as the local police departments, towards migrants
and refugees found in an irregular status. In the extraordinary circumstances of the arrival of
a really large number of migrants and refugees to the Republic of Serbia, a national policy to
regulate migration flow was established, aimed at providing humanitarian care for people in
transit, as well as at establishing some control over their movement through the territory of the
Republic of Serbia. One of the elements of humanitarian response involved some departure from
the usual application of the normative framework that regulates the issues of illegal stay and/
or entry. Thus, in accordance with the Law on the Protection of the State Border,65 and the Law
61 W
 estern Balkans - Risk Analysis for 2015, Frontex, 2015. Note: the above-mentioned number included persons who have entered
the territory unlawfully, but who, after entering, regulated the legal basis for their residence, usually through a registration system
introduced by countries in the WB region.
62 I bid, p. 16.
63 I bid.
64 W
 estern Balkans - Risk Analysis for the third quarter of 2015, Frontex, 2015.
http://frontex.europa.eu/assets/Publications/Risk_Analysis/WB_Q3_2015.pdf
65 L
 aw on the Protection of the State Border, “Official Gazette”’, nos. 97/2008 and 20/2015 - other law.
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on Foreigners,66 if a person succeeds or attempts to cross the state border, or illegally enters the
territory of the Republic of Serbia, misdemeanor proceedings are filed against that person, or he/
she is denied entry. If a foreign national does enter the territory of Serbia, but resides without a
visa, residence permit or some other legal basis, he/she is also subject to misdemeanor liability, in
accordance with the Law on Foreigners.67 During his/her stay on the territory of Serbia, a foreign
national can be found in irregular status if he/she fails to leave the Republic of Serbia after the
termination of the legal basis for residence, and within a certain timeframe set out by a decision
of the competent authority. Conversely, the established policy of regulating the increased influx
of migrants and refugees included among other things: temporary (partial) suspension of the
practice of misdemeanor prosecution of irregular migrants by specific RC BPA and regional police
departments that were particularly affected by the dynamics of migratory movements, as well as
the regulation of the status of migrants by means of the registration procedure, and establishment
of the right to freedom of movement within the territory of the Republic of Serbia for a period of
72 hours, by applying the provisions of the Law on Asylum.68
RC BPA towards Hungary identified 11,70969 persons in illegal border crossing, while requests for
misdemeanor proceedings for illegal crossing of the state border were filed against 9,061 persons.
According to the statistical data collected by the National Preventive Mechanism for Prevention
of Torture (hereinafter NPM), the largest number of requests were filed during the first eight
months, a total of 8,422, with 6,695 requests filed against foreign nationals. They were taken to
competent misdemeanor courts, escorted by members of the border police, and then, depending
on the outcome of the initiated misdemeanor proceedings, forwarded to the Police Department
in Subotica, for issuing the decisions on cancellation of residence, or to a penal institution, if they
were sentenced to prison terms.
There was a significant decrease in the number of initiated misdemeanor proceedings in
September, after the change of migratory flow towards Croatia and the reduction of the number
of migrants present in the border zone for which the RC towards Hungary is responsible, while
the practice of police actions against persons caught in illegal crossing or attempt to illegally
cross the state border did not change. According to the claims of NPM, in 2015, cases where
misdemeanor proceedings against migrants were not initiated were recorded for attempts to
enter into Hungary using railroad tracks, while migrants caught in an attempt to illegally cross the
state border elsewhere were subject to misdemeanor liability. It is questionable what criteria the
members of border police applied in these cases, bearing in mind that the Law on the Protection
of State Border,70 which regulates the illegal crossing or attempt of illegal crossing of the state
border, does not contain a provision that would exclude the crossing or attempt to cross the state
border via railroad tracks from the application of the provisions on misdemeanor liability.71
During 2015, the practice of filing misdemeanor charges against persons returned in the
readmission procedure from Hungary was continued, while the requests for the initiation of
proceedings were filed by the competent police departments. After the closing of the Hungarian
border in mid-September, the first cases of the so-called “pushback” were recorded. This is an
informal return of irregular migrants, that is, refusal of entry by the competent authorities of the
66
67
68
69
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 aw on Foreigners, “Official Gazette of RS”, no. 97/2008.
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 aw on Foreigners, Article 42 para 1.
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 aw on Asylum, “Official Gazette of RS”, no. 109/07.
R
 eport on the visit to the Regional Centre of the border police towards Hungary, the Police Administration in Subotica, the Police
Station in Kanjiža and Centers for Social Work in Kanjiža and Subotica, NPM, 71-88/15, 7.10.2015.
70 “ Official Gazette of RS”, nos. 97/2008 and 20/2015 – other law, Article 65: A fine of 5,000 to 50,000 RSD or imprisonment up to 30 days
shall be imposed on a natural person if: 1) he/she crosses or attempts to cross the state border outside a specified border crossing,
outside working hours of the border crossing or contrary to the purpose of the border crossing, or if he/she crosses or attempts to
cross the state border at the border crossing without a valid travel or other document required for crossing the state border (Article
10, paragraph 2 of this Law); 2) if he/she does not possess a document required for crossing the state border or refuses to present
such a document to the police officer, that is, if he/she refuses to submit to the control or leaves the area of the border crossing
before the control has been completed or otherwise tries to avoid control (Article 26, paragraph 1 of this Law); etc.
71 A
 ccording to the Law on the Protection of the State Border, a foreign national will be found guilty of a misdemeanor if he/she
crosses or attempts to cross the state border at a border crossing without a valid travel or other document required for crossing the
state border (Article 10, paragraph 2 of this Law); does not possess a document required for crossing the state border or refuses
to present such a document to the police officer, that is, if he/she refuses to submit to the control or leaves the area of the border
crossing before the control has been completed or otherwise tries to avoid control (Article 26, paragraph 1 of this Law).
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country of destination and return into the country from which they entered directly or from which
they tried to enter directly, without prior filing of a request for reception and proper procedure
that follows the process of readmission. Returning migrant groups in a situation of informal
readmission may imply the existence of potential collective expulsion.72
Unlike RC BPA towards Hungary, the RC towards Bulgaria did not initiate a single misdemeanor
proceedings against foreign nationals for illegal crossing of the state border since the beginning
of August 2015,73 although it has been noted that a significant increase in the number of migrants
who have entered from Bulgaria to Serbia has been recorded from that period.74 The newly
established practice meant that the persons found near the border line were forwarded to the
border police station (hereinafter: BPS) Pirot, while the vulnerable categories were transported by
members of the Border Police. In BCP Pirot, in addition to the provision of adequate humanitarian
aid and support, photographing and fingerprinting took place, and every present person was
issued a certificate of intent to seek asylum in the Republic of Serbia.
In accordance with the current Law on Asylum, that is, the bylaw regulating the appearance and
content of the certificate of intent to seek asylum in the Republic of Serbia,75 the certificate does
not include a photo of the person who was registered, which potentially leaves room for possible
abuse in practice. In 2015, cases of the sale of counterfeit certificates of intent were recorded,
which were purchased by migrants in order to avoid problems when boarding the buses that
transported them to the north of the country.76 While organized transit took place, transportation
for the people in the migration flow was provided from the Reception-transit center in Preševo,
that is, BPS Pirot, to the current exit points, while the right to use transportation was granted to
people with issued certificate of intent to seek asylum in RS.
A change in the practice of initiating misdemeanor proceedings in the circumstances of increased
inflow of migrants was also observed in RC BPA towards Croatia. In the period from mid-year until
the beginning of November 2015, the Regional Centre did not initiate misdemeanor proceedings
for illegal entry and/or stay on the territory of RS against persons who transited through the
territory of the Republic of Serbia.77 Migrants and refugees who arrived from the Reception Centre
in Preševo to the border crossing that was agreed as the safe crossing onto Croatian territory, in
the vast majority possessed a certificate of intent, that is, had already been registered. In a very
small number of cases, persons were found without a certificate of intent to seek asylum in the
Republic of Serbia, and in such cases members of the Regional Centre would escort that person to
the competent regional police administration so that he/she could be issued the abovementioned
certificate. In these cases, the police implemented the actions of photographing and fingerprinting,
whereby fingerprinting was done only in cases of adults.
In the registration process, different practice took place in regional centers in terms of interviews with female
migrants. While some regional centers stated that they interviewed all adults, the centers on the borders towards
Croatia and Bulgaria stated that they did not conduct interviews with each person individually, but mostly
with men, who provided data for the whole family or group. This practice is troublesome, as failing to conduct
interviews with women significantly increases the risk of failing to recognize victims of gender-based violence or
other vulnerable categories of women.
During the registration process, records were not kept in accordance with criteria of special vulnerability, such as
disability, unaccompanied minor, a person with severe physical injury, serious illness, pregnant women, women
with health problems, women with children under one year of age.

72 M
 ore in: The system of reception of migrants and refugees during a migrant crisis (Sistem prihvata migranata i izbeglica tokom
migrantske krize), Grupa 484, 2015.
73 R
 eport on the visit to the Regional Border Police Centre towards Bulgaria, Border Police StationPirot, Pirot Police Department and
the Centers for Social Work in Pirot and Dimitrovgrad, NPM, 71-102/15, October 2015.
74 V
 isit to RC BPA towards Bulgaria, November 2015.
75 R
 ulebook on the content and layout of the application form for asylum and the documents that can be issued to asylum seekers and
persons who have been granted asylum or temporary protection, “Official Gazette of RS”, no. 53/2008.
76 M
 ore in: Report on the visit to the Reception Centre in Preševo, Miratovac Camp, police stations in Preševo and Bujanovac, Regional
Border Police Center towards Macedonia and the Center for Social Work in Preševo, NPM, 71-85/15.
77 V isit to RC BPA towards Bulgaria, 11.11.2015.
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None of the regional border police centers or reception centers recorded cases of gender-based violence, and the
stated reason for this was the fact that refugees remain in Serbia for a very brief period of time, not enough for
these cases to be identified and adequately responded to.
In Berlin, Germany, a pilot project is being implemented which enables asylum seekers to talk to specially trained
social workers during the registration process, so that vulnerable categories of individuals could be identified.
Social workers use the EASO form, and in the case when a woman victim of violence is identified, she is informed
of her right to special housing and the right to be interviewed by specially trained persons in the decision-making
procedure on asylum application.78
Instructions developed by the European Asylum Support Office (EASO) in order to identify persons with special
needs during the reception and asylum procedure, https://ipsn.easo.europa.eu/about-tool
From a total of 40 trafficking victims identified during 2015, only one person was identified from the population
of refugees. Such statistical data certainly do not correspond to the real situation on the ground, given the large
number of refugees and migrants who are faced with different types of risk and exploitation on a daily basis.
According to official data, in the first six months of 2016, 27 reports on suspected human trafficking among
migrants and refugees were recorded. In 25 cases, the individuals in question were minors, predominantly male.

In regular circumstances (in the period before the increased migration flow), members of RC BPA
towards Croatia filed requests for initiating misdemeanor proceedings against persons who were
prevented in an attempt to illegally cross the border only in the case of domestic nationals, while
the responsibility for acting upon situations concerning foreign nationals was in the jurisdiction of
the locally competent police departments (depending on where the foreign nationals were found,
it could be one of the following relevant PDs: PD Novi Sad, PD Sombor and PD Sremska Mitrovica),
which then filed requests for misdemeanor proceedings. Unlike the practice that existed during
2013-2014,79 in 2015, members of the RC towards Croatia did not initiate misdemeanor proceedings
against persons who were returned from Croatia to Serbia in the process of readmission, if they
possessed a certificate of intent to seek asylum in Serbia. They were sent to centers for asylum as
specified in their certificate, regardless of whether the deadline of 72 hours in which the person is
obliged to report to the asylum center or the Asylum Office has expired of not.80
Since July 2015, RC BPA towards Macedonia ceased with the practice of filing requests for initiating
misdemeanor proceedings against irregular migrants found near the border line. All persons found
in the so-called green border zone were forwarded by police officers to the camp in Miratovac or
the Reception-transit center in Preševo, where they were fingerprinted, photographed and issued
a certificate of intent to seek asylum.
As a rule, if a foreign national is found inside the territory of Serbia, he/she is escorted to the
competent regional PD, which then takes the necessary actions in order to regulate his/her
status or initiate the appropriate procedure. It should be noted that the situation of mass influx
of people from war-affected areas, led to the recognition of affirmative obligation of identifying
persons in need of international protection and treatment in accordance with the Convention
relating to the Status of Refugees81 by the competent authorities, which is commendable. As a
positive example, one can mention that certain regional PDs, that is, PS, following the suggestions
of judges of certain misdemeanor courts that requests for initiating misdemeanor proceedings
for illegal entry and/or stay against persons found in the current migration flow, and who came
from war-affected countries should not be filed, because they are refugees,82 and that such requests
will be rejected,83 misdemeanor prosecution of these persons ceased.
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 ttp://www.mpravde.gov.rs/files/Izve%C5%A1taj%20br.%201-2-2016%20o%20sprovo%C4%91enju%20Akcionog%20plana%20
za%20Poglavlje%2023.pdf
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 N Convention Relating to the Status of Refugees of 1951, “Official Gazette of SFRY” (International Treaties and Other Agreements),
no. 7/60.
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 eport on the visit to the Regional Border Police Centre towards Bulgaria, Border Police Stationt Pirot, Pirot Police Administration
and the Centers for Social Work in Pirot and Dimitrovgrad, NPM, 71-102/15, October 2015.
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In regard to filing request for initiation of misdemeanor proceedings for illegal crossing of the state
border or illegal stay in Serbia, the Regional Centers towards Hungary and Croatia stated that no
requests against women and children were filed, while the Regional Border Police Centre towards
Macedonia does not keep records in regard to sex, but has stated that the requests are usually
filed against men, and that no requests for proceedings against children were filed. However, data
of the Border Police show that a total of 2,168 requests for initiation of misdemeanor proceedings
were filed against women and children in 2015 (including 985 requests against women and 71
against girls), which is not a negligible number of cases, although it is disproportionately lower
compared to the number of requests filed against men.
In 2015, examples of inconsistent practice in treatment of persons who possessed expired
certificates of intent by police officers in regional police departments and police stations were
recorded. Thus, while the PS Kanjiža abandoned misdemeanor prosecution of migrants in such
situations, PD in Valjevo, PD in Kragujevac and PD in Niš escorted migrants who possessed
certificates that had expired to the relevant misdemeanor courts and filed requests for initiating
misdemeanor proceedings.84 On the other hand, certain PDs, upon identifying a foreign national
whose certificate of intent had expired, proceeded by adopting and delivering to them decisions on
cancellation of residence, which would also determine the deadline by which the foreign national
was obliged to voluntarily leave the territory of the Republic of Serbia. Adoption of the decision
on cancellation of residence was done with the intention of prolonging the right to freedom of
movement, which left the foreign national with the additional possibility to voluntarily leave
the country, within a reasonable period of time (usually 72 hours).85 It is questionable to what
extent is such treatment meaningful although it is positive because it excludes misdemeanor
prosecution. In fact, without the existence of a system for monitoring implementation of
decisions on cancellation of residence, the possibility remains of further irregular movement of
foreign nationals in the territory of RS, especially taking into account that the most commonly
used modus operandi for leaving the country was crossing the border in the “green zone”, and that
most people did not possess proper documents required for entry into the territory of another
country. According to the strict interpretation of the Law on Asylum, if a certificate has expired
and the foreign national has no other legal basis for staying on the territory of RS, there is legal
basis for treating that person in compliance with the provisions of the Law on Foreigners.86
Despite the fact that this is an authority with a strict hierarchy, and regardless of the extraordinary
circumstances in which the organizational units of the MI RS operated, especially during the second
half of 2015, the differences in the practice of treatment, which can also be observed in the precrisis period, testify to the need for a more detailed guidance of the work of organizational units.
That could be achieved by defining clear guidelines, which would better regulate the procedure of
treatment of migrants, and what is equally important, unify the standards of protection that must
be respected in each case, regardless of the geographical area, or organizational unit in charge.

84 M
 ore in: Report on the visit to the Police Department in Valjevo, NPM, 71-56/15, June 2015, and Report on the visit to the Police
Department in Niš, NPM, 71-63/15, July 2015.
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 eport of the PD for the City of Belgrade, Department for Foreigners, Section for combating illegal migration and human trafficking,
9.1.2015. Roundtable "Experiences in receiving migrants and refugees, cooperation between institutions and protection from
discrimination", Vranje, 11.4.2016.
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residence permit or other legal grounds, is residing illegally, and shall leave its territory immediately or within a defined timeframe.
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5. Identification of victims of gender-based
violence and human trafficking among
refugees and migrants
The Women’s Refugee Commission87 has conducted a research and published a report which
stresses that women and girls in the migration flow did not have access to basic services in the
transit centers, including the protection of sexual and reproductive health. “The lack of clear
information and inability to get in touch with interpreters, especially female interpreters, prevents
women and girls from getting the services they need, which places them at risk from traffickers
and other opportunists. Government officials do not possess adequate methods to deal with this
mobile and vulnerable population. Civil society organizations, which possess relevant expertise
in terms of gender sensitivity, often do not have access to places where they could be most
helpful. Additionally, the security risks facing women and girls in all humanitarian crises is further
aggravated by lack of fundamental legal options in the process of seeking asylum or other forms
of assistance on the road.” 88
Given the fact that Serbia is a transit country on the route, it is very difficult to determine whether
women and girls were subjected to violence, fraud, or exploitation, and if they were, to what extent.
Activists of non-governmental organizations in the field also reported that, due to the too short
stay of migrants, as well as an inadequate environment, a relationship of trust, which would allow
victims to possibly reveal their experience and request help, could not have been established.
The thematic report of the European Union Agency for Fundamental Rights entitled Gender-based
violence,89 which was published in June 2016, states that none of the nine Member States that
are countries of transit or destination, have official records of reported cases of gender-based
violence perpetrated against migrant women. In addition to well-known reasons why victims do
not report the violence they experience (embarrassment, shame, fear of retribution, deportation),
the use of semi-skilled interpreters, who know the victims or who are from the same country or
of the same cultural heritage, was also recognized by several Member States as an obstacle for
women to report violence.
The key problem in the identification of potential victims of trafficking in this population is reflected
in the short period of stay. Additionally, taking into account that on certain days, especially in
November 2015, the entry of about 8,000 refugees was recorded on a daily basis, it is clear that in
such circumstances it was almost impossible to make a proper assessment of the circumstances
under which people travel, and thus make a positive identification of possible victims. Another
problem is that in such a short period of time and brief contact, except for cases when a person,
due to certain injuries or other reasons, was forced to remain longer in Serbia, there are neither
visible indicators that would point to human trafficking, nor the possibility to monitor the future
movement of these people. On the other hand, the motivation of refugees to “self-identify” and
report possible abuse/exploitation is also lacking, which is understandable given that their aim is
to reach EU countries, and not to prolong their stay in the Republic of Serbia. It is also important to
point out the existence of distrust in institutions and organizations of a foreign country, which are
all completely understandable factors that only further complicate the identification of refugees.

87 T
 he Women's Refugee Commission is a US organization that strives to improve the lives and protect the rights of women, children
and youth who are victims of crises and wars. "We are investigating their needs, looking for solutions and advocating for programs
and policies that strengthen their resistance, and initiating changes in humanitarian law." More about the Women's Refugee
Commission organization can be found at https://www.womensrefugeecommission.org/about
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from January 2016.
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It was noted that employees who come into first contact with refugees and migrants are not
sufficiently sensitized to recognize human trafficking. The information provided by the institutions
that have been in contact with refugees and migrants (reception centers at border crossings,
the Asylum Office of the Ministry of Interior, Institutes for the education of Children and Youth
in Belgrade and Niš, the Commissariat for Refugees and Migration of the Republic of Serbia)
indicate that only a small number of persons working in the field were trained to identify victims
of trafficking. Another important issue regarding the identification of victims of trafficking is
the issue of accommodation of victims, given that there is still no institutionalized shelter for
emergency accommodation of victims identified in our country.
When it comes to child protection, ASTRA received in 2015, through the European line for missing
children in Serbia - 116 000, eight reports (two girls and six boys) related to children who went
missing on the road from the Middle East to Western Europe. This information was forwarded to
the cooperating organizations working in the field and governmental organizations in the country
and abroad.
At the EU level, the most relevant instruments are the Directive 2011/36/EU of 5 April 2011 on preventing and
combating trafficking in human beings and protecting victims of trafficking (hereinafter: EU Directive on human
trafficking) and the Directive on Sanctions against employers of illegally staying third-country nationals. Although
these Directives are not binding for Serbia, they can be considered as documents that establish standards. The
EU Directive on human trafficking from 2011 defines trafficking in human beings as a serious violation of human
rights and aims to implement an integrated and holistic approach based on human rights. Special attention
is focused on the identification, assistance and protection of victims, including child victims, compensation for
victims and their exemption from lawsuits.
• In addition to the Directive on human trafficking, a large number of other EU directives, both existing and
those that are being drafted, are relevant: The Directive on Sanctions against employers of illegally staying
third-country nationals prescribes criminal penalties for working conditions with special exploitation, where
the employer is aware of the fact that the employee is a victim of trafficking or a juvenile.
• The EU Directive on temporary residence permits for victims of trafficking who cooperate with the competent
authorities defines the period of reflection and temporary residence permits for the duration of the criminal
proceedings for victims who cooperate with authorities, as well as material, medical, legal and other assistance
and access to education and the labor market. Only in a few countries in Europe, including Finland, Italy,
Netherlands, Portugal, and Spain, there is a possibility of granting asylum to victims of trafficking even in
cases where they do not cooperate with authorities in the prosecution of human traffickers.
• The goal of the EU Directive on compensation for victims of crime is to ensure that each Member State is in
possession of a valid national plan that guarantees fair and appropriate compensation for victims of crime,
and which applies to all victims regardless of the EU country in which they became victims of crime.
• EU Directive on combating sexual abuse, sexual exploitation of children and child pornography obliges
Member States to criminalize the demand for child prostitution and pornography, as well as the involvement
of children in sexual exploitation. Special attention is focused on prevention, protection of victims from
additional trauma that occurs as a result of participation in criminal proceedings, and the treatment of
offenders that will prevent them from repeating their crimes.
• Directive on minimum standards on the rights, support and protection of victims of crime is part of the
“Package for victims”, which aims at strengthening victims’ rights within the European Union. It contains a
set of measures to ensure a minimum level of rights, support and protection for victims in the territory of the
entire European Union, regardless of where they come from, where they live, and where the crime took place.

Medical services provided by health workers in the field mainly consist of treating mild injuries
incurred during long walks and respiratory diseases in children. There were also cases of women
giving birth in health institutions in Dimitrovgrad and Sremska Mitrovica. Most often, the women
would leave the maternity wards immediately after childbirth, to join the group or family and
continue the journey. Health workers in the field noted that women are reluctant to accept any
kind of medical treatment that involves leaving the reception center and separation from family
or group with whom they travel, precisely due to the fear of being separated from the group and
missing the train or bus to continue the travel.
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None of the medical teams in the field noted injuries that were caused by exposure to violence.
These kinds of injuries were also not recorded by the medical workers of the Health Center in
Dimitrovgrad, although the NGO activists who were engaged at this reception point stated that
refugees coming from Bulgaria had visible bruises, scratches and scars on the face and body,
which they claimed were the result of violence to which they were exposed in Bulgaria.
Although the Law on Asylum does not prescribe specific conditions for accommodating women and
vulnerable categories of asylum seekers, special needs of these persons were considered in practice
to some extent in the reception centers. There is a possibility of housing women and children in
special rooms within the buildings of the reception centers in Adaševci and Šid, though officials stated
that women have refused separate accommodation for fear of separation from their partners.
In a broader sense, the issue of identification of victims of gender-based violence can also be
analyzed through the asylum procedure.90 The Law on Asylum does not provide precise procedural
guarantees in the process of deciding on the application for asylum when it comes to women
and victims of gender-based violence, but only guarantees, in principle, that persons with special
needs, among which are persons who have been exposed to forms of physical, psychological
and sexual violence, single parents, and pregnant women, will be taken into account in these
procedures. Being interviewed by persons of the same sex or an interpreter of the same sex is
guaranteed, except in cases where it is associated with disproportionate costs or difficulties.
The Asylum Office, which is responsible for deciding on asylum requests, consists of 15 women
(out of 17 people hired in 2015), and it is clear that it is possible to ensure that a women asylum
applicant be interviewed by a person of the same sex. However, it is also important that the
interpreter in this case be a person of the same sex, and that both the person who conducts
the procedure and the interpreter are trained to work with victims of gender-based violence,
and particularly sensitized to work with women who come from different cultural, social and
religious backgrounds. According to data from the first quarter of 2016, when representatives of
the Asylum Office were interviewed, the employees of this organizational unit of the MIA of the
Republic of Serbia had not yet received training on gender-based violence, but it was pointed out
that this type of training was planned, together with a number of other training courses.
The thematic report of the EU Agency for Fundamental Rights91 states that, in most Member
States, staff training on recognizing victims of gender-based violence was either not implemented
or was implemented in an unsystematic way. It is also noted that about half of the nine Member
States have or are in the process of drafting the Instructions or procedures for the identification
of victims of gender-based violence, but that they are not considered applicable in practice.
The Office for Asylum does not possess information on persons who have received international
protection on the basis of exposure to gender-based violence or who applied for asylum on that
basis, which might testify to the fact that these types of records are not kept, or that there were
no such cases.
On the basis of the data of the Office for Asylum, in 2014, there were 61 asylum requests submitted by
women and girls, and none were approved, and in 2015, out of 152 requests filed by women and girls, 4
were granted shelter and 9 subsidiary protection. There is no data on the number of women who waived
their request, nor information on the reasons for rejecting the requests on other grounds.
Given the fact that the Office for Asylum, pursuant to the provisions of the Law on Asylum and
LAP, has the opportunity to join procedures and make decisions on the requests of more than
one person, it is extremely important that officials who conduct the asylum procedures have the
necessary knowledge to identify cases of gender based violence, and if they do recognize such
a case, take a proactive approach in identifying relevant information and collecting data needed
for decision-making on asylum requests of such persons, using also the opportunity to follow
separate procedures for family members. This is especially important with regard to the requests
90 A
 lthough the document is primarily focused on the analysis of the position of irregular migrants, taking into account the
characteristics of the migration flow, as well as the fact that the gender dimension of the asylum procedure has not been given due
attention, a brief overview of the segment will be given in this chapter.
91 h ttp://www.mpravde.gov.rs/files/Izve%C5%A1taj%20br.%201-2-2016%20o%20sprovo%C4%91enju%20Akcionog%20plana%20
za%20Poglavlje%2023.pdf
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for asylum by applicants from countries such as Afghanistan, Iraq, Somalia, Egypt, Sudan, and
Eritrea, where female genital mutilation is practiced, and where women are widely exposed to
other forms of gender-based violence.
European countries have developed a series of measures for ensuring reception and accommodation of vulnerable
categories of people and victims of gender-based violence, such as providing separate accommodation in asylum
centers, availability of safe houses for women, medical services and psychological support, although weaknesses
in the system of recognition and coordinated arrangement of services for cases of gender-based violence have
been recognized.
Germany has a national hotline for women survivors of gender-based violence, which is available in 15 languages,
where women can get information on the possibilities for accommodation in one of the safe houses for women,
while in many asylum centers and reception centers social workers are engaged to provide psychological support to
women. In Sweden, women are offered information on possibilities of accommodation in safe houses for women,
and corresponding notifications are exhibited in asylum centers and on the Internet site of the Swedish Agency for
Migration in the languages spoken by migrants.92
Slovenia has adopted standard operating procedures for prevention of gender-based violence, in accordance with
which expert groups for sexual and gender-based violence have been established. The task of these groups is the
identification of cases of violence, followed by development of individual support plans that include creating a security
plan, ensuring safe accommodation, and legal and psychological support.93 There is a possibility that women who
are at risk, be provided alternative accommodation, such as a rented apartment or safe house for women.
Austria, Slovakia and Poland have secured reception centers for women who are not accompanied by families
and single mothers.
In 2011, UNHCR, in cooperation with state authorities of Greece, developed guidelines94 aimed at professionals
involved in the asylum system. Guidelines relate to the assessment of needs and the provision of protection to girls
and women asylum seekers, as well as the provision of services in the process of reception, conducting interviews
in the asylum procedure and assessment of refugee status. The guidelines also list the risks faced by women
refugees in countries of origin, transit and countries in which they seek protection.
As for accommodation, it was planned that women, who were at risk of gender-based violence, be accommodated
in separate rooms within the reception centers or sent to special shelters for victims of sexual and gender-based
violence, and that the information about these mechanisms be distributed on the premises for registration and
reception.95
This was all before the onset of the economic crisis in Greece, when funds for financing shelters for women were
reduced, and before the arrival of a huge number of migrants to Greece, for whom there was not enough place in
reception centers, and ad hoc camps were created that did not meet even the minimum standards.
It is also important to mention the guidelines96 issued by the Ministry of Internal Affairs of the United Kingdom
relating to the assessment of asylum requests in cases of female genital mutilation. The purpose of these guidelines
is to assist professionals to properly consider the requests for asylum in cases where the claimant is a victim of this
type of gender-based violence.
The guidelines were developed in cooperation with experts from NGOs and other professionals who work on
asylum issues, and include explanations of cultural factors due to which women cannot resist genital mutilation,
as well as examples of cases of female genital mutilation in which requests for asylum may have grounds.
In many European countries, as is the case in Germany, Greece, Slovenia and Hungary, exposure to gender-based
violence is taken into account when deciding on the enforcement of removal, that is, return. In Slovenia, the fact
that a person was victim of gender-based violence, as well as the possibility of being exposed to this type of
violence in the country of return, may constitute grounds for suspension of this type of procedure. In Hungary,
it is stipulated that the police forwards information on potential victims of gender-based violence to the Office
for Immigration and Nationality, which takes into account exposure to gender-based violence when applying the
concept of safe third country.97

92 h
 ttp://www.migrationsverket.se/English/Private-individuals/Moving-to-someone-in-Sweden/If-you-have-come-to-Swedenbecause-of-ties-and-are-treated-badly.html; http://www.kvinnofridslinjen.se/index.php?page=telefonkort-exempel#engelska
93 S ee more at: http://fra.europa.eu/en/theme/asylum-migration-borders/overviews/focus-gender-based-violence
94 Available in English only: http://www.isotita.gr/var/uploads/PUBLICATIONS/GGIF%20PUBLICATIONS/Asylum_Guidelines_en_nov2011.pdf
95 S ee more at: http://fra.europa.eu/en/theme/asylum-migration-borders/overviews/focus-gender-based-violence
96 S ee more at: http://eige.europa.eu/gender-based-violence/good-practices/united-kingdom/clear-guidelines-whether-fgm-justifiesasylum
97 S ee more at: http://fra.europa.eu/en/theme/asylum-migration-borders/overviews/focus-gender-based-violence
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All of the above, related to the asylum procedure, can also be applied to victims of human
trafficking. For various reasons, victims are sometimes unable to return to their home. Sometimes
it is the fear of re-victimization and re-trafficking at the hands of the traffickers, or the fear of
ostracism, stigmatization and punishment of their own families, communities, and sometimes
even the authorities. This fear may be well-founded and may amount to persecution triggering
international protection under refugee law. The UNHCR Guidelines on victims of trafficking and
persons at risk of being trafficked provide guidance on the adjudication of asylum applications
presented by (potential) victims of trafficking as well as procedural guidance.98 In addition, the
UNHCR Guidance Note on Refugee Claims Relating to Victims of Organized Gangs99 clarifies that,
in the absence of effective State protection, victims of gang violence – who may include victims of
trafficking – may also qualify for international protection.
According to the EU Directive on human trafficking from 2011,100 assistance should be provided as
soon as indications for believing that the person might be a victim of human trafficking (Art. 11 (2))
appear. In order to avoid secondary victimization, Member States should take measures to avoid
unnecessary repetition of interviews during investigation, prosecution or trial, visual contact
between the victim and the defendants, including contact during testimony, such as interviews and
cross-examination (this can be avoided in a suitable way with, for example, the use of appropriate
communication technology), the giving of evidence in open court and unnecessary questioning
concerning the victim’s private life (Art. 12 (4)). Recommended principles and guidelines of the
Office of the High Commissioner for Human Rights also contain various recommendations for
protection and assistance, amongst others, to ensure that judicial proceedings involving victims
of trafficking do not endanger the rights of victims or their well-being. The fact that victims of
trafficking should have access to help and support, regardless of their willingness and ability
to cooperate during a trial, was recently reaffirmed by the Committee on the Elimination of
Discrimination against Women (CEDAW) in its concluding observations on Netherlands: “The
Committee also reiterates its concern that victims of trafficking who do not cooperate with
the police during the investigation and prosecution of perpetrators of trafficking are excluded
from the system of protection of the so-called B9 procedure. The Committee considers that the
imposition of this requirement seriously hampers the Dutch government’s own efforts to reach
out to victims of trafficking and provide them with adequate assistance.”101
Regarding the exercise of rights of victims of trafficking in European countries and the process of
identifying victims, there are indications that, in practice, state actors are facing similar problems
that the Republic of Serbia is facing during the refugee crisis. Lack of precise the indicators for
identification of victims, insufficiently sensitized employees who come into first contact with
refugees and migrants in order to implement early identification, failure to implement minimum
standards for protection and exercise of the rights of victims of trafficking, are problems that
resulted in a very small number of trafficking victims identified among migrants and refugees. Also,
in a number of European countries, such as Great Britain, we are faced with the discrimination of
migrant victims of trafficking both in the practice of state institutions and in the media, and the
exploitation of migrants and refugees is treated differently from the exploitation of citizens of
Great Britain. This opens the possibility that victims of the same crime be treated differently and
have different access to exercising rights depending on where they come from, and thus migrant
women are in a much worse situation than the victims of the same crime from Great Britain. It
can be concluded from such practice that it is very important to improve the identification among
migrants and refugees, but also to ensure that discrimination based on nationality of identified
victims of human trafficking is tolerated neither in practice nor within the legislative framework.102
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6. The practice of misdemeanor courts in
the Republic of Serbia
Based on available statistical data submitted by misdemeanor courts,7 368 proceedings for illegal crossing of
the state border or illegal stay were initiated against women before misdemeanor courts in Serbia during 2015,
compared to 6502 proceedings initiated against men, which means that just over 6% of the total number of
proceedings for this type of misdemeanor proceedings were initiated against women.
Misdemeanor courts imposed the same kind of misdemeanor sanctions on both women and men. In the majority
of cases, courts imposed fines and admonitions, with the exception of the Court in Subotica, which imposed
admonitions to all women against whom misdemeanor proceedings were initiated. Prison sentences were not
imposed, but the Misdemeanor Court in Novi Sad altered the sanction of paying a fine into prison sentence for 6
women originating from Syria. Other courts have not provided information on whether there were cases of altering
sanctions.
When it comes to minors, the courts that provided data disaggregated by sex conducted 758 proceedings
against juvenile boys and 43 against girls, while the Misdemeanor Court in Senta, which conducted a total of
481 proceedings against juveniles during 2015, has no sex-disaggregated data. The courts imposed educational
measures - reprimands.
Misdemeanor courts in Kikinda, Negotin, Zaječar and Sombor also provided information about a total of 126
proceedings conducted in 2015 against 122 unaccompanied boys and 4 unaccompanied girls.

Literal implementation of procedures presumes that foreign nationals discovered during
(attempted) illegal crossing of the state border or due to illegal stay on the territory of the Republic
of Serbia are brought without delay before a misdemeanor court having territorial jurisdiction,
unless they express an intention to seek asylum.
As previously noted, the protection of the state border is ensured by the norms contained in
several laws, the most important in terms of this study being the Law on Foreigners103 and the
Law on the Protection of the State Border.104 Articles of both laws regulate illegal border crossing
and illegal entry into the RS, while illegal stay on the territory of RS is regulated under the Law on
Foreigners.
According to regulations, the state border may be crossed only at border crossing points with a
valid passport or other document prescribed for crossing the state border, at the time designated
for border crossing traffic, and in compliance with the purpose of the border crossing.105
Furthermore, illegal entry into RS is considered to be entering outside the defined border crossings
or time designated for crossing the state border, evading border controls, the use of someone
else’s, invalid or forged travel or other documents, providing false information to border police,
and during the protective measure of removal of foreign national from the territory of RS, security
measure of expulsion of foreign national from the territory or the measure of cancellation of
residence.106 On the other hand, illegal stay in RS is considered to be the stay on its territory
without a visa, residence permit or other legal grounds.107
The analysis showed that a significantly greater number of misdemeanor proceedings were
initiated against adults and minors (unaccompanied) in 2015 in comparison to 2014, which is not
103
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surprising if we take into account the increased influx of migrants into the territory of the Republic
of Serbia during the previous period. However, the increased number of initiated proceedings did
not lead to a harmonization of court practice, but quite the contrary, it is still very uneven when
the practice of various misdemeanor courts in our country is taken into account.
In the practice of misdemeanor courts, or more precisely in the largest number of verdicts, the
offenders are found responsible of violating the provisions of the Law on the Protection of the
State Border in the sense of Art. 10, para. 2, that is, the Law on Foreigners, Art. 10. There was a
small number of cases in which offenders were found cumulatively responsible for illegal entry
and stay on the territory of RS, and who were issued a single (financial) punishment for the offence.
What remained completely unreasoned in the majority of verdicts issued by misdemeanor courts,
and which makes the practice additionally uneven, is the criterion by which the court passes a
verdict in relation to the violation of the Law on Foreigners or the Law on the Protection of the
State Border. Following the analysis of a number of verdicts, it was concluded that the offender
was pronounced guilty for violating the Law on the Protection of the State Border if he/she was
found in the near proximity of the border crossing, and the Law on Foreigners if that was not the
case. This practice of initiating misdemeanor proceedings against irregular migrants is evidenced
by the report of the National Preventive Mechanism for the Prevention of Torture about a visit to
the Regional Border Police Center towards the Republic of Croatia,108 stating that the police officers
of the RC BPA, accompany foreigners apprehended during illegal border crossing to the competent
PD, that is, police station, which, in turn, puts forward the motion to institute the misdemeanor
proceedings in accordance with the Law on Foreigners, while RC BPA puts forward the motion
to institute the misdemeanor proceedings only against domestic nationals who illegally attempt
to cross the state border, in accordance with the Law on the Protection of the State Border. It is
unclear what criteria can be applied for exemption of foreign nationals from the application of the
provisions of the Law on the Protection of the State Border. Additionally, during previous studies
that have been conducted, data on misdemeanor proceedings initiated by PDs for the violation of
Article 10, para. 2 of the Law on the Protection of the State Border have also been submitted.109 The
practice established in such a way can be regarded as controversial. In addition to the exclusion of
foreign nationals from the application of the provisions of Article 10 of the Law on the Protection
of the State Border, a dilemma is also imposed on whether a PD can be regarded as a competent
authority in terms of the Law on Misdemeanors in situations of illegal border crossing, pursuant
to the Law on the Protection of the State Border, taking into account that in Article 2, paragraph 1,
item 8 of the same law, it is stipulated that border police, as an organizational unit of the Ministry of
Interior, is directly responsible for the protection of the state border. This means that border control
is in their jurisdiction, and therefore, that they are de iure the competent authority in terms of the
Law on Misdemeanors, when conditions for misdemeanor prosecution of persons for violations of
the Law on the Protection of the State Border are met. Article 184, paragraph 2, item 5 of the Law
on Misdemeanors stipulates explicite the obligation of rejecting a request to initiate misdemeanor
proceedings if it is submitted by an incompetent authority or unauthorized person.
Furthermore, it is characteristic that in the verdicts where defendants were persons arriving
from war-affected areas, and who, as such, could potentially seek some form of international
protection, the courts, in the majority of cases, did not further investigate whether in such
actions, where all relevant elements of the offense were present, there were also circumstances
that could lead to the exclusion of illegality, that is, responsibility for the offence committed. In
these proceedings, subsidiary application of the Law on Asylum,110 as well as the provisions of
the Convention relating to the Status of Refugees111 from 1951 with Protocol112 from 1967, may
not be ignored, as they point out, under certain conditions, to the obligation of the court to apply
the principle of non-punishment of refugees and asylum seekers for illegal entry or stay on the
territory of the Republic of Serbia.
108
109
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However, several misdemeanor courts issued decisions to suspend court proceedings,113 with the
justification, amongst others, that: (...) although it was established, beyond doubt, that he entered
Serbia outside a border crossing and without possessing a travel document, he expressed before the
court his apparent intention to seek asylum on the territory of the Republic of Serbia (...) and thus the
defendant cannot be declared responsible, given that Article 8 of the Law on Asylum stipulates the
principle of non-punishment for illegal entry or stay. (...) It is a well-known fact that Syria, the country of
his origin, is in a state of war, and thus his illegal border crossing is justified. Convention relating to the
Status of Refugees from 1951, which was ratified by former SFRY (...) stipulates that criminal sanctions
shall not apply to refugees unlawfully staying in the country of reception (...) while Art. 33 para. 1 of the
Convention stipulates that no state shall expel or return refugees forcibly to the borders of territories
where their life or freedom would be threatened.” 114
The Misdemeanor court in Subotica submitted data that in 2015, out of 317 misdemeanor
proceedings initiated against women, 131 proceedings were terminated due to expressed
intention to seek asylum, while other courts did not submit such data, or there were no such
cases.
On the other hand, the Misdemeanor court in Prokuplje also issued a decision terminating
proceedings per request for misdemeanor proceedings115 stating in its justification that: (...) the
judge suspends misdemeanor proceedings, since there are no legal reasons for the proceedings to be
initiated (...) and rather intends to seek asylum in the territory of the Republic of Serbia, but the police
officer of PD Prokuplje informed him during the official interview that he does not have the right to
asylum because he does not possess the necessary travel documents.”
The general conclusion is that, in their reasoning of verdicts, misdemeanor courts stated the
description of the offence contained in the law, determined the type of liability and its form,
and decided on the fees of the proceedings, without further considering whether there are
circumstances in such action that could lead to the exclusion of liability of the defendant, as well
as to the opportunity to seek asylum in the Republic of Serbia.
This is corroborated by the verdict of the Misdemeanor Court in Sremska Mitrovica, Department
in Šid,116 where the court mentions the term “asylum” i.e. “asylum seeker” within the defense of
the defendant, stating: (...) he tried to report to the Serbian police, but received no official document,
and believes that he is not registered as an asylum seeker. His intention was to illegally reach Germany,
because he comes from an area where a permanent state of warfare exists. This means that the judge
commented on the possible reasons for reporting to the police, that is, on the issue of whether
and how the stated fact was taken into consideration when deciding on the existence of the
offense, that is, on the type and amount of penalty.
When deciding on the type and amount of penalty, courts used generic formulations, such as:
severity and consequences of the offense, circumstances under which the offense was committed,
degree of culpability of the offender, the offender’s personal circumstances etc. However, there
are a number of verdicts where persistence in committing the same type of offense is stated in
justification of the sentence, and hence, due to the violation of the provisions of the Law on
the Protection of the State Border, a prison sentence is issued, stating that the defendant has
previously been sentenced for unlawful entry with a fine, which has been substituted by a prison
sentence.
Generic formulations, which were used in determining the type and amount of penalty, were not
justified adequately, in order to enable the determination of circumstances that were crucial for
issuing admonishments, fines or imprisonment, as sanctions stipulated by the Law on Foreigners
and the Law on the Protection of the State Border.
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However, in the proceedings conducted before the Misdemeanor Court in Belgrade, the judges
took into account the fact that the defendant had left the country of origin due to a state of
warfare, and that it is assumed that he/she has minimal financial resources, so they accordingly
lowered the prescribed fines, stating the existence of circumstances which significantly reduce
the responsibility of the offender. A similar example of this practice appears in a verdict of the
Misdemeanor Court in Leskovac,117 where the defendant, in addition to pleading guilty to the
offenses described in the request for initiating misdemeanor proceedings, among other things,
asked the court to issue a milder prison sentence since he had no money.
On the other hand, in three cases that were held before the Misdemeanor Court in Sremska
Mitrovica, offenses were committed with the use of another person’s travel documents, whereby
when deciding on the sentence, this fact was not taken into account as an aggravating circumstance.
Pursuant to Article 84, paragraph 2, of the Law on Foreigners, and Article 67 of the Law on
Misdemeanors, courts in Serbia issued the protective measure of removal of a foreign national
from the territory of the Republic of Serbia for a period of one year, given that the committed
offense made him/her undesirable to stay further in our country. Based on the analyzed verdicts,
a fine of 5,000 RSD was most frequently issued, pursuant to Article 315, in conjunction with Article
41 of the Law on Misdemeanors, while it is notable that in several cases, when the defendants
were women, admonishments were issued, and they were exempt from paying any fines. From
the total number of judgments reviewed, it can be concluded that the number of convicted
women who have committed the offense of illegal crossing of the state border is very low. In some
courts, as is the case of the Misdemeanor Court in Pirot, 488 proceedings were conducted in
2015 for illegal crossing of the state border or illegal stay against men, and none against women.
This certainly represents a positive practice, given that women often travel in a group of male
members and have no influence on the route by which they move, nor possess the financial
resources they could use to pay a fine.
When issuing misdemeanor sanctions, misdemeanor courts in most cases issued protective
measures of removal of foreigners in addition to misdemeanor sanctions. The Misdemeanor court
in Belgrade in one such case stated that it took into account the health condition of a woman and
“circumstances that significantly reduce the responsibility of the offender” as a mitigating factor,
but did not specify those particular circumstances, nor the health condition of the defendant. Given
that women are exposed to an increased risk of violence along the refugee route, as well as to
various physical and psychological injuries, it is important that in each individual case the courts
assess whether the issuing of measure of removal of a foreigner from the country is justified and
whether it can, in any way, harm the health or safety of a woman. If this is the case, the decision
on the removal of a foreigner, which may involve a certain period spent in detention, should not be
issued in misdemeanor proceedings. In 2015, the Misdemeanor court in Novi Sad, altered fines into
prison sentences for 6 women originating from Syria, but since these judgments were not delivered
, we have no insight into whether the court respected the rights of these women in the proceedings.
Other courts have not provided information on alteration of fines into prison sentences.
The issue, that is, the right to the use of language is regulated by Article 94 of the Law on
Misdemeanors,118 and it represents the cornerstone of the broader right to defense of a
misdemeanor offender. Due to sparseresoning, in a number of verdicts it cannot be adequately
determined whether a court interpreter was present during the interrogation of the defendant,
as well as whether the defendant understood the language in which the proceedings were
conducted, even when it comes to verdicts issued by the same judge of a misdemeanor court for
different defendants. The verdict reasoning of the Misdemeanor Court in Požarevac, Department
in Veliko Gradište, is questionable,119 as the transcript of the hearing of the defendant, among
other things, states the following: I will defend myself alone, without counsel, and my defense will be
delivered in Serbian. While such a justification does not indicate the need to ensure the presence
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of an interpreter, there is a question of the grounds for suspicion in the accuracy of these allegations,
which can further lead to the issue of the violation of the right to defense, when it comes to
cases with a foreign element. The court’s referral to “a specific situation” in such situations is not
sufficient to justify the violation of the principles relating to the right to defense.
The issue of the right of the fair trial, guaranteed by Article 93 of the Law on Misdemeanors, is
closely related to the right to defence. Following the analysis of a number of verdicts relating
to persons who are presumed to be in need of some form of international protection, it was
concluded that they were questioned only about the circumstances of illegal entry or stay in
the territory of RS. It is also stated that the defendant fully admitted the allegations from the
request, and did not submit a asylum application in RS because his intention was to reach the
destination country, transiting through Serbia. This oversight could lead to the violation of the
principle of prohibition of expulsion or return of refugees, guaranteed by the Constitution of the
Republic of Serbia,120 the Law on Foreigners and the Law on Asylum, since some verdicts issued
precautionary measures of removal of foreigners from the territory of RS, for whom, on the other
hand, no mechanism exist for the implementation and monitoring of this measure.
In a significant number of misdemeanor proceedings, especially when it comes to misdemeanor
courts in Belgrade, and when women defendants gave their statements in such proceedings, the
court records state that defendants had been instructed on their rights to the use of language in the
proceedings and the right to defence counsel, and that the defendants declared they would defend
themselves alone, without professional assistance, since they understood the language in which
the proceedings were conducted. Given that the women in question had Somali, Iraqi or Afghan
citizenship, it is immediately obvious that they could not understand the instruction on their rights
in the proceedings, and that consequently they could not participate in the proceedings, nor were
able to appeal on the verdicts issued to them. When the defendants were women of Syrian origin,
whose native language is Arabic, an interpreter was provided, as noted in the court record, although
these women did not have a defense attorney in the proceedings either. Although it can be taken
into consideration that the courts can be faced with the problem of providing interpreters for certain
languages such as Farsi or Pashto, as well as the large number of misdemeanor proceedings before
certain courts, this cannot justify the violation of the right to the use of language in misdemeanor
proceedings, and consequently the right to defense and to appeal.
During 2015, the number of proceedings initiated against minors (unaccompanied) has also
increased. Pursuant to the provision of Article 291 of the Law on Misdemeanors, in misdemeanor
proceedings against minors the applicable subsidiary law is the Law on Juvenile Offenders and
Criminal Protection of Juveniles,121 which prescribes that the hearing of a minor as a potential
perpetrator of a misdemeanor must be attended by a parent, adopter or guardian. The same
applies to unaccompanied minors, in which case a temporary guardian is appointed by the
competent Center for Social Work, who will represent the minor in the misdemeanor proceedings.
After analyzing the misdemeanor verdicts which pertain to minors (unaccompanied), it was
concluded that, in most cases, the court ex officio took into account the age of the defendant, that
is, whether the defendant was a minor. However, in certain proceedings which were conducted
before, for example, the misdemeanor courts in Zaječar and Negotin, verdicts were recorded
from which it cannot be determined whether the hearing was attended by an expert from the
guardian authority, or whether his/her opinion on the mental and physical condition of the minor
was taken into account when weighing a sentence for a juvenile offender. When deliberating the
type of penalty, mainly admonition and reprimands were issued as sanctions for the offense.
The Misdemeanor Court in Požarevac, Department in Golubac, found parents guilty on two accounts
for the violation of the Article 84, paragraph 1, item 1 of the Law on Foreigners,122 i.e. a misdemeanor
from the same Article, since they were accompanied by two of their children who were minors.123
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T
 he Constitution of the Republic of Serbia, “Official Gazette of RS”, no. 98/06.
L
 aw on Juvenile Offenders and Criminal Protection of Juveniles, “Official Gazette of RS”, no. 85/05.
M
 isdemeanor court in Požarevac, Department in Golubac, II-9 pr. no. 1300/15 of 20.1.2015.
M
 isdemeanor court in Požarevac, Department in Golubac, II-9 pr. no. 1303/15 of 20.1.2015.
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Based on the total number of analyzed verdicts, it can be concluded that it is necessary that the
court conducts (preliminary) proceedings, with a detailed hearing of the defendant, uses all the
standards available in order to determine all the facts, provides a proper legal analysis of the
established factual situation in the judgment reasoning, and issues a decision on the existence or
absence of a misdemeanor.
Unfortunately, in a detailed overview of the decisions of misdemeanor courts in which motions to
institute the misdemeanor proceedings were put foward against foreigners for illegal entry and
stay on the territory of RS, and for whom it can be assumed that they could have a need for some
form of international protection, different treatment of courts in the territory RS was noted.
On the basis of the provided justifications, it is difficult to assess whether the principles of
misdemeanor proceedings, standards of international law, the rights of defendants, particularly
the right to the use of language and the right to defense, have been fully respected, and whether
facts of importance for the possible application of the principle of non-punishment of refugees in
misdemeanor proceedings were determine.
When it comes to migrant women, their most common final destination countries are Germany
and Austria, which can be concluded from the official record on the notification received from
citizens during the analysis of verdicts of misdemeanor courts in our country. Also, women were
most often found in groups with more men and in different places - in transit towards border
crossings, accommodation during the rest from traveling, etc. It is notable that a very small number
of refugees submitted applications for asylum on the basis of these verdicts. We can conclude
that the services of interpreters were available for the majority of refugees and migrants, and in
cases where it was not noted that an interpreter was available, it was noted that the defendant
understood the language in which the examination was conducted.
The courts also failed, both in the proceedings against adult women and against female minors,
to assess whether the women or girls against whom the court proceedings were conducted, were
exposed to some form of violence and exploitation by the group with which they traveled, or any
other person on the refugee route. In one of the proceedings conducted against a female minor
before the Misdemeanor Court in Negotin, from the statement of the girl it can be concluded
that she traveled alone, unaccompanied by family, but the court failed to assess whether there
were indications that she was the victim of some form of violence, nor was it stated that, during
the proceedings, the court obtained or sought the opinion of the guardianship authority, thus
violating a provision of the Law on Misdemeanors, which stipulates that the court is obliged to
seek the opinion of the guardianship authority when the proceedings are conducted against a
minor. Furthermore, in all misdemeanor proceedings conducted against women, it was noted
that they did not possess identity documents, which in itself can be an indicator of exposure to
human trafficking or some other form of violence.
Legislation in EU countries (except Malta, Portugal and Spain) punishes irregular entry with sanctions that are an
addition to the measures being taken to remove these individuals from the territory of the country. Legislation in
seventeen EU Member States (Belgium, Bulgaria, Croatia, Cyprus, Denmark, Estonia, Finland, France, Germany,
Greece, Ireland, Latvia, Lithuania, Luxembourg, Romania, Sweden and the United Kingdom) punishes irregular
entry with imprisonment and/or fines. Legislation in eight EU Member States (Austria, Czech Republic, Hungary,
Italy, Netherlands, Poland, Slovakia and Slovenia) punishes irregular entry into the country only with a fine,
although a prison sentence can also be issued due to aggravating circumstances. In some EU countries, if the
migrant does not have the funds to pay the fine for irregular entry, it can be altered to a prison sentence. Malta,
Portugal and Spain do not punish irregular entry by a fine or imprisonment, but the procedures for return are
immediately initiated.
Similar to irregular entry, legislation in twenty-five EU Member States also punishes irregular stay. Ten countries
apply prison sentences and/or fines (Belgium, Croatia, Cyprus, Denmark, Estonia, Germany, Ireland, Luxembourg,
the Netherlands and the United Kingdom), and fifteen countries apply only fines (Austria, Bulgaria, Czech Republic,
Finland, Greece , Hungary, Italy, Latvia, Lithuania, Poland, Romania, Slovakia, Slovenia, Spain and Sweden). In
some EU countries, if the migrant does not have the funds to pay a fine for irregular stay, it can be altered to
a prison sentence. Malta, Portugal and France do not punish irregular stay by a fine or imprisonment, but the
procedures for return are immediately initiated.
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When a decision is made to return a foreigner, it is common practice to determine a period for voluntary return.
However, during this period, in certain countries migrants may still be punished for irregular stay. For example,
rejected asylum seekers in Slovenia are punished with a fine of 400 euros for irregular stay.
LEGISLATION IN SOME EU COUNTRIES
France:
According to CESEDA, France imposes penalties for irregular entry, as follows: a prison sentence of one year and
a fine of EUR 3,750 (Articles L621-2A). Since the end of 2012, France no longer imposes penalties for irregular stay.
Persons who assist migrants in irregular entry or stay are punished by a fine of EUR 30,000 and a prison sentence
of 5 years (Article L622-1). This type of criminal penalties will not be imposed if assistance is provided by family
members of the migrant. Also, individuals who provide legal counseling, food, housing, or health services, in order
to preserve a dignified and decent life for persons of other ethnicity, will not be subject to penalties.
Italy:
Italy punishes both irregular entry and irregular stay with a fine between EUR 5,000 and EUR 10,000. Furthermore,
persons assisting migrants in irregular entry are punished by a fine of EUR 15,000 and a prison sentence of 1 to
5 years. Persons assisting migrants during their stay, that is, persons who use the irregular status of migrants for
financial gain, are also punished by a fine of EUR 15,494 and a prison sentence of up to 4 years. Humanitarian
aid is an exception and is not punished, while renting accommodation for people without a residence permit is
punished with 6 months to 3 years in prison. The fine for hiring irregular migrants amounts to EUR 5000.
Germany:
A fine or a prison sentence up to one year is imposed for irregular entry or irregular stay. Persons assisting
migrants in irregular entry or irregular stay are punished by a fine or a prison sentence up to 5 years. In both cases,
financial profit is taken into account as part of the misdemeanor offence. Also, employment of irregular migrants
is punishable by a fine of EUR 500,000.
The Netherlands:
Entry is punished when the Schengen Borders Code is breached, with a prison sentence up to 6 months, and a
maximum fine of EUR 4,050. According to another source, this offense is punishable only by a fine in the amount
of EUR 3,900. A person staying irregularly in the country can be punished with a criminal sentence if he/she was
declared “an undesirable alien”, or is under entry ban, or did not comply with an order to leave the country, and
then a prison sentence of up to 6 months or a fine of up to EUR 7,800 is issued. Persons assisting migrants in
irregular entry or irregular stay for financial gain are punished by a prison sentence of up to 4 years or a fine of
up to EUR 78,000 (that is, EUR 81,000).
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7. Methods for removal of foreigners
During 2015, there were 7849 requests for admission, in regular and simplified procedure, sent to the Republic
of Serbia, while 149 requests for admission of nationals of third countries were sent to foreign authorities. When
it comes to women and girls, the only country to which requests for admission on the basis of an agreement on
readmission were sent in 2014 and 2015 was Bulgaria. During 2014, requests for admission were sent to Bulgaria
for 7 women and 2 female minors, and during 2015, for 16 women and 14 female minors, within the readmission
process in regular or simplified procedure.
During 2014, a total of 436 persons were detained in the Shelter for Foreigners, of whom 12 were women, whereas
among the 11 children there were no girls. Average detention period was 9 days. In 2015, among the 334 detained
persons, 18 were women, and from the total of 14 children, 7 were girls. The average detention period was 13 days,
and no unaccompanied minors were detained.

7.1. Shelter for Foreigners
The Shelter for Foreigners is an institution of the Ministry of Interior, were a foreigner is detained
who was not permitted entry into the country or who has been issued an order of expulsion or
removal from the country, but cannot be forcibly removed immediately, a foreigner who has not
been identified or did not possess a travel document, as well as asylum seekers on the basis of
the decision of the Office for Asylum, if there is any reason for limiting the freedom of movement
stipulated in the Law on Asylum.124 During 2015, the Shelter housed a total of 348 foreigners
(316 men, 18 women and 14 minors), who remained for an average of 13 days. Current housing
capacity of the facility is 74 people.
In accordance with the Law on Foreigners, a stay in the Shelter is prescribed on the basis of a
decision of the competent authority, namely, the regional police department with jurisdiction on
the territory where the foreign national was found. As in the previous years, in 2015 the competent
authority had to obtain the consent of the Shelter before making a decision on detention. The
reason for this practice, as stated in the NPM Reports, is reflected in the need to “assess the
possibilities of removal of foreigner in the process of readmission, on the basis of evidence
found upon him/her, as well as in order to obtain information about whether there is room in the
Shelter”.125
In the previous year, a case of detaining an asylum seeker by applying the provisions of the Law on
Asylum was recorded. The foreigner in question was ordered to stay in the Shelter by a decision
of the Asylum Office, for violating the rules of stay and misbehavior at the Asylum Centre in Tutin.
The basis on which the decision has been made in this case refers to the protection of national
security and public order.
The practice of detaining foreigners in the Shelter for reasons of ensuring their presence, so that
they could be interrogated as witnesses in criminal proceedings, initiated in most cases for the
crime of illegal crossing of the state border and human smuggling, has also been recorded.126
According to NPM, the basis for their detention is, most often, establishing of identity in compliance
with Art. 49, para. 1 of the Law on Foreigners.
124 P
 ursuant to Article 51 of the Law on Asylum: The movement of an asylum seeker may be restricted by decision of the Office for
Asylum, where necessary in order to: 1) ascertain identity; 2) ensure the presence of the foreigner in the asylum procedure, in
the case where it can be reasonably assumed that the application was submitted in order to avoid deportation, or when it is not
possible to establish other substantial facts on which the claim for asylum is based without the presence of the foreigner; 3) protect
security of the country and public order in accordance with the law.
125 R
 eport on the visit to the Shelter for Foreigners in Padinska Skela, NPM, 71-73/15, Belgrade, 19.8.2015.
126 T
 he Criminal Code “Official Gazette of RS”, nos. 85/2005, 88/2005 - corr, 107/2005 - corr, 72/2009, 111/2009, 121/2012, 104/2013
and 108/2014.
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The Action Plan for Chapter 24 states, in the description of the current situation, that the Shelter for Foreigners, as
an institution for the stay of foreigners under increased police surveillance, has 144 beds, and that it is necessary
to adjust the capacities by creating adequate conditions for vulnerable categories. Thereby, the establishment
of another specialized institution for detention/limiting the freedom of movement of migrants is not envisaged.
Bearing in mind the characteristics of the migration flow, the relevant statistical data and the basis for limiting
the freedom of movement stipulated in the current regulations in the field of asylum and migration, as well as
the provisions of European legislation, it can be concluded that the number of available beds is insufficient.
Also, cost-effectiveness of the solution where only one institution of this type, located in Belgrade, exists, may be
questionable, since the majority of the activities and movements of migrants are most often recorded near the
borders of Serbia.

Directive 2008/115/EC on return127 does not recognize the category of victims of gender-based
violence, but recognizes pregnant women, single parents, victims of torture, rape and other
forms of sexual, physical and psychological violence as vulnerable categories, whose needs
must be taken into account during the period of detention, when they must be provided with
emergency care and primary health treatment. Detention of all persons should be carried out
in special institutions, and if this is not possible, and they are detained with other inmates, then
they must be separated from regular inmates. Detention of unaccompanied minors and families
with children in order to implement the procedure of return or removal is applied as a measure
of last resort, and the detention period must be as short as possible. Detained families awaiting
removal must be provided with separate accommodation ensuring privacy, while detained
juveniles must be offered the possibility of taking part in leisure activities, including play and
recreational activities appropriate for their age, and depending on the length of stay, they should
have access to education. Unaccompanied minors must be provided, to the extent possible, with
accommodation in institutions having the staff and possibilities that take into account the needs
of their age (Article 17).
A positive novelty in the Draft Law on Foreigners is the introduction of an article that introduces a guarantee in
terms of legal remedies in the process of detainment in the Shelter for Foreigners, as well as the obligation of
judicial review/confirmation of the decision on prescribing detention in the Shelter, issued in an administrative
proceeding. The Draft also partially adopts the standards prescribed by the EU Directive on return.
A juvenile foreigner shall be detained in the Shelter accompanied by a parent or other legal representative, as
needed, only as a last resort and for the shortest possible period of time.
Families housed in the Shelter awaiting removal are given separate accommodation, which guarantees the
adequate need for privacy.
Minors who are staying at the Shelter should be able to spend their free time in a variety of activities, including
play and recreational activities appropriate for their age, and must have access to education, depending on the
length of their stay.
Unaccompanied minors shall be provided, as much as possible, with accommodation in institutions with employees
and facilities that take into account the needs of persons of their age (Article 92).
When legally defining the stay in the Shelter, given that the Draft itself mentions the stay under increased police
surveillance, it is necessary to take into account all relevant provisions of international human rights law relating
to the restriction of freedom of movement/detention (criteria of quality of restriction: type of restriction, duration
of restriction, effect on the individual, manner in which the measures are implemented), and particularly, the rich
jurisprudence of the European Court of Human Rights, as well as the standpoints of the CPT Committee.

127 D
 irective 2008/115/EC of the European Parliament and of the Council on common standards and procedures in Member
States for returning illegally staying third-country nationals, available at http://eur-lex.europa.eu/legal-content/EN/
TXT/?qid=1473666673497&uri=CELEX:32008L0115
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7.2. Returning nationals of third countries
According to the Directive on return, Article 3 (1)
• “ Return” means the procedure of returning a third-country national - either by voluntary compliance with the
obligation to return or forcibly - to:
• his/her country of origin, or
• a country of transit in accordance with Community agreements or bilateral readmission agreements or
other agreements, or
• another third country, to which the third-country national in question voluntarily decides to return and
in which he/she will be accepted;
• “ Decision on return” means an administrative or judicial decision or act, stating or declaring the stay of a
third-country national to be illegal and imposing or stating an obligation to return;
• “ Removal” means the enforcement of the obligation to return, specifically the physical transportation out of
the Member State.

Besides the signed agreements on readmission, there are no other regulations in the Republic of
Serbia that regulate more closely the specific procedure of return, either voluntary or enforced.
The provisions of the Law on Migration Management prescribe only the competence of the
Commissariat for Refugees and Migration to propose voluntary return programs to the Serbian
Government. On the other hand, Article 46 of the Law on Foreigners regulates the issue of the
deadline for forced removal, while Article 47 stipulates the obligation of respecting the principle
of non-refoulement, if the conditions for the implementation of forced removal have been met.
From the point of view of standards established within the EU, notably the Directive 2008/115/
EC on return, the current regulations can be assessed as insufficient. It is commendable that
the Draft Law on Foreigners introduces a number of provisions that regulate this issue more
closely. The draft contains a number of provisions that are relevant for the procedure of return in
general, deadlines for voluntary return, as well as those specifically related to forced removal, and
the position of certain particularly vulnerable categories of migrants (foreigners). It is especially
encouraging that the draft includes provisions stipulating the issuance of decisions on return, as
well as the possibility of appeal, the right to free assistance, and exemptions from the application
of the provisions on forced removal.
In accordance with the signed agreements on readmission,128 the Republic of Serbia has the
obligation to accept and securely return not only citizens of Serbia, but also any foreign citizen
and/or stateless person who did not meet or no longer meets the conditions for entry, stay or
residence on the territory of the requesting State,129 provided that the requirements stipulated
in the agreement have been met. On the other hand, other state parties are obliged to act in the
same manner, and in accordance with the provisions of the agreement, when the Republic of
Serbia is the requesting country.
The purpose of the agreements is to ensure the creation of conditions for organized, reciprocal
and institutionalized acceptance of nationals of state parties, third-country nationals, and
stateless persons, who do not have the right to enter, stay or reside on the territory of a country,
as well as for the transiting of third country nationals and stateless persons to the country of
origin or a third country. The state parties must ensure the application of the provisions of the
agreement whenever the conditions are met, and in a manner based on observance of human
rights standards at all stages.

128 S
 erbia signed an agreement on readmission with the EU, as well as bilateral agreements with countries in the region (Bosnia and
Herzegovina, Macedonia, Albania and Montenegro), and other countries, such as Canada, Moldova, Switzerland, Norway, etc. All
agreements are accompanied by appropriate protocols that further regulate the procedure of their implementation.
129 T he requesting state is a state party of the agreement, which has submitted the request for readmission, or the request for transit.
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There are two forms of readmission procedure: regular and accelerated (or reduced) procedure.
Regular readmission procedure involves the submission of a proper request for acceptance130 to
the competent authority of a state party, with appropriate (prima facie) evidence of the existence of
conditions for readmission. Reduced procedure is carried out in situations where a foreign national
or stateless person is apprehended near a border crossing by the competent authority of a state
party, after having illegally entered from the territory of the other state party. The difference in
comparison to the regular procedure is reflected in shorter deadlines for implementation of the
procedure, as well as different competence for submitting the request for admission, that is, for
responding to the request of the competent foreign authority. Thus, in the Republic of Serbia, the
Administrative Affairs Directorate is responsible for the implementation of the regular readmission
procedure, and the regional centers of the Border Police Directorate of the MIA RS for the accelerated
procedure, as well as for direct reception of persons returning within a regular procedure.
According to data of the Ministry of Interior, in 2015,131 foreign state authorities submitted a total
of 7,702 requests for the reception of third country nationals in the regular process of readmission,
with the highest number of requests submitted by the competent authorities of Hungary (7,666),
followed by Croatia (21), Romania (14), and Bulgaria (1). In the same period, 147 requests for
the reception of third country nationals and stateless persons in the reduced procedure were
received, out of which 146 were submitted by the competent authorities of Croatia. In relation
to the number of requests received, consent was given for the reception of about 5,500 foreign
nationals on the territory of the Republic of Serbia, where the largest number of persons were
received from Hungary (5,240).132
In situations where RS was the requesting country, during 2015, MIA RS submitted a total of
30 requests for admission of third country nationals and stateless persons to the competent
authorities of foreign countries, signatories of the agreement on readmission, in the regular
procedure, with the highest number of requests submitted to the competent authorities of
Bulgaria (a total of 29). On the other hand, regional centers of the Border Police Directorate
submitted 119 requests for admission in the reduced procedure. All requests were submitted to
the competent authority of the Republic of Bulgaria. In relation to the total number of requests, a
total of 119 foreign nationals were returned to Bulgaria during 2015.133
The Directorate for Administrative Affairs of the Ministry of Interior still does not possess records
on the number of juvenile foreign citizens and stateless persons, who were unaccompanied by
parents and guardians, and for whom requests for acceptance were submitted to the competent
organizational unit of the Ministry of Interior by the competent foreign authorities. Furthermore,
records are also not kept on the number of foreign unaccompanied minors for whom the Ministry
has submitted a request.
Although the migrant-refugee crisis de facto suspended the implementation of the readmission
agreements, one must not neglect the fact that, even before the onset of the crisis, a significant
activity at the borders and within the territory of the Republic of Serbia was recorded, and that
the number of requests for readmission was disproportionately low. According to Frontex, in the
period from January to June 2015, a total of 112,056 illegal border crossings were registered: 74,733
on the Hungarian-Serbian border, 27,262 on the Macedonian-Serbian, 9,714 on the BulgarianSerbian, and 347 on the Croatian-Serbian border.134

130 T
 he request must contain specific information: data on the person who needs to be accepted, and on the assumptions on the
basis of which prima facie evidence shall be provided on the existence of conditions for readmission, and on illegal entry, stay or
residence of a third country national or stateless person, with a photo of the person who is being returned. Prima facie evidence
on the existence of conditions for readmission of third country nationals and stateless persons are, among other things: stamps
with the date of crossing the border; documents, certificates and invoices in the person’s name (e.g. hotel bills, passes for public
and private institutions, credit card receipts, etc.), which clearly show that the person has stayed on the territory of the requesting
State; tickets with the passenger’s name; official statements in particular by members of border authorities who can testify that the
person in question crossed the border; witnesses who can testify that the person has crossed the border, etc.
131 R S Ministry of Interior, Office of the Minister 01. no. 2736/16.
132 More: Annual report of the Ombudsman for 2015, Belgrade, March 2016, p. 54.
133 I bid.
134 W
 estern Balkans - Risk Analysis for the third quarter of 2015, Frontex, 2015.
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In the period from January 1 to June 31, 2015, a total of 37,391 certificates of intent to seek asylum
in RS were issued.135
This situation can be interpreted in two ways. From the perspective of the functioning of the
system of migration management, the impact of the situation in the field of readmission certainly
reflects upon other segments of the system of migration (persons who do not have legitimate
grounds for staying, and who cannot be returned, are given a deadline to leave the territory of
the Republic of Serbia by themselves without proper documents to do so, thus placing them in
an even more unfavorable position and exposing them to major risks, because, aware of the
“irregularity” of their residence, they decide to avoid any contact with the competent institutions.
This creates even greater room for “the gray zone” of persons staying on the territory of the
Republic of Serbia. On the other hand, from the perspective of protecting the rights of persons
for whom there are grounds for initiating the procedure of return, the dysfunctional system of
readmission can also be interpreted as a positive implication, given that, in the current legislation
of the Republic of Serbia, there are no provisions to provide the minimum guarantees in regard to
the return procedure (right to a legal remedy, legal assistance, specific standards for vulnerable
groups, assessment of the risk of violation of non-refoulement in each individual case, etc.). The
procedure for adopting a decision on return, colloquially speaking, can be viewed as a “last
line of defense” of the state from potential violation of non-refoulement, and indirectly, of other
basic rights. Therefore, it is of essential importance that the standards of protection and of the
implemented procedure are on the highest level.

135 S
 ource: UNHCR, Asylum seekers in Serbia in 2015 statistics, http://www.unhcr.rs/dokumenti/statisktike/azil.html
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8. The practice of courts regarding the
criminal offense of human smuggling136
Article 3 of the Protocol against the Smuggling of Migrants by Land, Sea and Air specifies that
smuggling of migrants means the procurement of illegal entry of persons into a state party of which
the person is not a national or a permanent resident, in order to obtain, directly or indirectly, a
financial or other material benefit, while “illegal entry” means crossing borders without complying
with the necessary requirements for legal entry into the receiving state.
Illegal border crossing and smuggling of people
Article 350.
(1) Whoever, without the required permission, crosses or tries to cross the border of Serbia, armed or
using violence, shall be punished with a prison sentence of up to one year.
(2) W
 hoever, with the intent of obtaining any benefit for himself/herself or another, enables another
to illegally cross the border of Serbia or stay unauthorized in Serbia or transit through Serbia,
shall be punished with a prison sentence of six months to five years.
(3) If the offense referred to in paragraph 2 of this Article is committed by a group, by abuse of official
position, or in a manner that endangers the life or health of persons whose illegal crossing of
the border of Serbia, stay or transit is enabled, or if a larger number of persons is smuggled, the
offender shall be punished with a prison sentence of one to ten years.
(4) If the offense referred to in paragraph 2 of this Article is committed by an organized criminal
group, the offender shall be punished with a prison sentence of three to twelve years.
(5) F unds intended or used to commit the offense referred to in paragraphs 1 to 3 of this Article shall
be seized.
In 2015, BPA MIA of the Republic of Serbia filed 759 criminal charges against adults due to
reasonable suspicion that a criminal offense under Article 350 of the Criminal Code has been
committed, which is almost three times more than in the previous year. Criminal charges were
filed against 1,127 people, of whom the majority were nationals of Serbia, followed by nationals
of Bulgaria. In the same period, based on data collected by 16 basic courts, with territorial
jurisdiction extending to the areas of the Republic of Serbia particularly affected by the current
migratory movements, a total of 268 criminal proceedings have been initiated. Courts have, in
most cases, acted on indictments, a total of 130, due to reasonable suspicion that the offence
from Article 350, paragraph 2 of the Criminal Code has been committed. Based on the verdicts
that have been submitted, including verdicts where a plea agreement was accepted, the average
duration analyzed in relation to the period between the indictment and the first instance verdict
was about 7 months. The period ranges from one day, in which the indictment was filed and the
verdict issued,137 to cases in which 5 years elapsed until the first instance verdict.
When determining the facts, the majority of judges, among other things, take into account
the statements of smuggled migrants interviewed as witnesses, as well as the verdicts of
misdemeanor courts issued against migrants who have been the victims of smuggling. Based on
the justifications in some of the verdicts, the judge qualifies such evidence as evidence indicating
that migrants transported by the defendant stayed illegally in Serbia,138 or when it comes to the
verdicts of misdemeanor courts only, “as evidence that supports the testimony of the witness”.139
136
137
138
139

A
 nnex II includes an analysis of the behavior of courts with respect to the crime of human trafficking.
 asic Court in Sremska Mitrovica.
B
B
 asic court in Novi Sad, pr. no. K 3771/13.
B
 asic court in Novi Sad, pr. nos. K-371/15, K 1283/15.
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When police officers find an irregular migrant in the company of one or more persons, they
examine ex officio whether there are grounds for filing criminal charges for the criminal offense
of smuggling against the person who has enabled his/her/their illegal crossing of the state border
or stay or transit through Serbia. After conducting the identification procedure, police officers
get in touch with the competent public prosecutor for consultations on the prospect of possible
criminal charges in that particular case, and depending on his/her instructions, decide whether
to file criminal charges or not. During last year, some prosecutors advocated the view that, for
the application of the provisions of Article 350 of the Criminal Code, it is necessary that a verdict
was issued by a misdemeanor court establishing that the smuggled migrant illegally crossed the
state border, that is, that he/she is staying illegally in the Republic of Serbia.140 This interpretation
is controversial, given that a misdemeanor court should not issue a conviction if the conditions
for the application of Article 8 of the Law on Asylum and/or Article 31 of the Geneva Convention
relating to the status of refugees (the principle of impunity) have been met. In such situations,
a person has de facto entered in an unlawful manner, but pursuant to the provisions of the
aforementioned regulations he/she is excluded and released from liability, which in no way
implies that if he/she was assisted in illegally crossing the border and/or stay by a third party who
gained a benefit for himself or another person for that action, the requirements of Article 350
have not been met.
On the other hand, it often happened that smuggled migrants were promptly brought before
the competent public prosecutor or judge to give statements as witnesses. Also, according to
case files of the Misdemeanor Court in Belgrade, some persons were issued a 48 hour detention
in order to give statements as witnesses in connection with proceedings under Article 350 of
the Criminal Code.141 According to claims within the NPM report, in the period from July, the BPA
Regional Center towards Macedonia filed requests for initiating misdemeanor proceedings against
migrants who were subject to smuggling , in order to ensure their appearance as witnesses in
criminal proceedings. It remains unclear whether these actions included persons who illegally
entered the territory of the Republic of Serbia with the help of third parties, but expressed their
intention to seek asylum during contact with the relevant authorities, given that during the first
half of 2015, within the practice of the competent misdemeanor courts, cases of misdemeanor
convictions of persons, mostly originating from Syria and Afghanistan, who committed the
established misdemeanor with the help of smugglers, have been recorded,142 as well as the fact
that the national structure of irregular migrants present in this border zone did not significantly
change in the second half of the year.
Of particular concern is the court practice in deliberating the sentence. According to the insight in
the verdicts, in the majority of cases, a suspended sentence was issued for the basic form, with
the establishment of a prison sentence of 6 or 8 months. For the qualified form referred to in
paragraph 3, the most commonly issued penalty was a one-year prison term, frequently followed
by a decision, on the basis of Article 45, paragraph 4 of the Criminal Code, that the sentence is to
be served at home. Also, after a review of the submitted verdicts delivered, it was established that
in some decisions the Court did not assess at all the mitigating and aggravating circumstances
when deliberating the sentence.143 Furthermore, there are cases in which the court declaratively
noted the circumstances, the assessment of which is indicated by Article 54 of the Criminal Code.
In one case, conducted before the Basic Court in Novi Sad, essential violations of criminal procedure
were made in part of the decision on the criminal sanction for the offense committed under
Article 350, paragraph 3 of the Criminal Code. The defendant received a prison sentence below
the statutory minimum, i.e. under 1 year, namely of 6 months, although Article 57, paragraph 2
of the Criminal Code stipulates that sentences for certain crimes cannot be mitigated, among
others, for the criminal offense under Article 350, paragraphs 3 and 4 of the Criminal Code. Since
140 I nformation obtained during interview with representatives of the MIA RS, 25.2.2016.
141 I nsight based on access to information of public importance, Request no. 189/19, of 4.4.2016 and 14.4.2016.
142 N
 amely, the Misdemeanor Court in Vranje and the Misdemeanor Court in Preševo, depending on the territorial position of BPS, that
is, the place where the migrant was found in illegal situation.
143 B
 asic court Vranje, su. no. 5/16/-16. From the case file it can be concluded only indirectly, from the reference to presented evidence,
that the court, when deliberating the sentence, took into account the fact that the father of the accused was mentally ill, as
confirmed by the documentation attached.

44

the concrete case pertains to the criminal offense of illegal border crossing and human smuggling
from Article 350, paragraph 3 of the Criminal Code, for which a prison sentence of 1 to 10 years
is stipulated, the sentence for this criminal offense could not have been mitigated to be under 1
year. The justification of the verdict was omitted by applying provisions of Article 429, paragraph
1, item 1 of the Criminal Procedure Code, because the parties waived their right to appeal after
the verdict was issued.144
In the case where the defendant enabled another larger number of persons - a total of 27 illegal
migrants, citizens of Syria, to transit through the Republic of Serbia in an unlawful manner, transporting
them in a van in which there were no seats and where they were all standing, while the windows were
covered by black curtains so that they could not see where they were going, the Basic Court in Zaječar
sentenced him to one year in prison. According to the verdict, the defendant stated that on
the critical occasion he did not know that illegal immigrants were in question and whether they had
documents or not, and that he was not sure about the exact number of persons: about 25-30, because
it all happened after 2 AM. When deliberating the sentence, the court stated his sincere demeanor
before the court as a mitigating circumstance, in addition to the fact that the defendant was a young
person, without stating any aggravating circumstances for the defendant, and thus failing to assess
the circumstances under which the offense was committed, which could have certainly been an
important element in sentence deliberation, considering the facts presented in the proceedings.145
On the other hand, in one case the Basic Court in Pirot, when deliberating on the type and level
of criminal sanctions, noted as an aggravating circumstance only the fact that the accused, as
accomplices, enabled unauthorized transit of as much as 15 Syrian nationals. In this case, as well,
the court issued one-year prison sentences for all the accused.146 In doing so, the court ignored
the principle of prohibition of double evaluation – it can be taken into account all circumstances
that characterize the method of execution, which are beyond the essence of the offense, can
be taken into account. Additionally, the abovementioned verdict, as opposed to other analyzed
verdicts, points out that the qualifying circumstance - more persons, in relation to the commission
of the offense, bearing in mind the subject of the indictment, involves five or more persons147 (and that
in this case the number was 15).148
The number of cases in which the proceedings were concluded by a plea agreement is not
insignificant.149 Namely, the court issues a lesser sentence than the one that would be issued in the
ordinary procedure, without a main hearing, in exchange for his/her guilty plea.150 The agreement
merely states the proposed sentence, without any justification why the parties involved propose
precisely that measure. LCP/2011 requires only that the sentence or other criminal sanction or
measure is in compliance with criminal or other law (Art. 317, para. 1, item 4). In this case the proposed
sentence is in compliance with CC, that is, it does not fall outside the range of stipulated sentence,
and the question is whether the court would have the authority to reject such an agreement if
faced with it a few years later. Despite the objections, which in this context may be directed to
the “rigidity” of the formulation, the courts should, in practice, adhere to a broader interpretation
of this provision, in terms of rejecting agreements in situations where the proposed sentence is
disproportionate to the nature and gravity of the offense, despite the fact that the agreement falls
within the framework of the legal range. Only in this manner can adequate control of “prosecutorial”
sentence deliberation be achieved.151 After examining the verdicts, in one proceedings only the
court mentioned the circumstances relevant to sentence deliberation.152

144 B
 asic court in Novi Sad K1352/2015. The standpoint of the Court of Appeal regarding the mitigation of sentence for Article 350,
paragraph 3 of the CC.
145 B
 asic court in Zaječar, 4K no. 465/15.
146 B
 asic court in Pirot, 5K no. 165/15.
147 V
 erdict of the Basic Court in Sombor, no. K635/12 of 28.6.2012 and verdict of the Court of Appeal in Novi Sad, no. Kž.1-3560/12 of
29.11.2012.
148 I bid.
149 B
 asic Court in Novi Sad, SPK 173/15; Basic Court in Niš, SPK 40/16; Basic court in Negotin, SPK 12/15, SPK 3/15, etc.
150 S entence deliberation and plea agreement (Odmeravanje kazne i sporazum o priznanju krivičnog dela), Vanja Bajović, Journal of
Criminal Justice and Law (Žurnal za kriminalistiku i pravo).
151 I bid.
152 B
 asic court in Novi Sad, K-1401/15 (SPK 173/15).
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All of the verdicts examined contained the measure of confiscation of funds intended for or used
in the commission of the offense from paragraphs 2 and 3 of the CC. Also, in all the verdicts153
where the defendant was a foreign national, the court additionally issued a security measure of
expulsion on the basis of Article 88 of the CC. Court practice varies regarding the duration of the
measure, ranging from one to ten years. However, not one of the verdicts states the reasons for the
court to reach that specific decision.154 Furthermore, not a single court analyzed the circumstances
related to the principle of non-refoulement. The European Court of Human Rights pointed out such
conduct and the absolute character of this obligation, through the interpretation of Article 3,155 as
well as paragraph 4 of Article 88 of the CC, that the measure referred to in paragraph 1 of this Article
shall not be imposed on an offender enjoying protection pursuant to the ratified international treaties.
At the EU level, two documents of secondary legislation focus on the punishment of persons who
assist migrants with illegal entry and stay in the EU.
Council Directive 2002/90/EC of 28.11.2002 that defines the facilitation of unauthorized entry,
transit and stay (Facilitation Directive 2002/90/EC):156 According to Articles 1(1)(a), 2 and 3, Member
States are required to establish penalties for persons who instigate, participate in or attempt
to help a person who is not a national of a Member State to enter its territory. The exception is
humanitarian assistance, although the Directive does not provide a definition of the term, nor does
it oblige Member States to provide for such exceptions in their national regulations. In addition, the
exception clause applies only to situations of illegal entry or transit, not to illegal stay.157
Table 1. - Humanitarian aid and related sanctions in the European Union (2014)158
Humanitarian aid
(partially) excluded from
sanctioning

The legislation requires
making profit in order to
sanction traffickers

The legislation does not
require making profit in
order to sanction traffickers

Illegal entry

Ireland, United Kingdom,
Belgium, Spain, Austria,
Greece, Lithuania, Finland

Ireland, Portugal, Germany,
Luxembourg

United Kingdom, Spain,
France, Belgium, Netherlands,
Denmark, Sweden, Finland,
Estonia, Latvia, Lithuania,
Poland, Czech Republic,
Slovakia, Hungary, Slovenia,
Italy, Croatia, Bulgaria,
Romania, Greece, Cyprus

Illegal stay

United Kingdom, France,
Belgium, Germany,
Austria, Italy, Finland,
Malta

Ireland, Portugal, Spain,
Luxembourg, Netherlands,
Hungary, Slovakia, Czech
Republic, Poland, Sweden,
Bulgaria, Cyprus, Germany,
Austria, Italy

United Kingdom, France,
Belgium, Denmark, Finland,
Estonia, Lithuania, Latvia,
Romania, Greece, Slovenia,
Croatia, Finland

Source: Criminalisation of migrants in an irregular situation and of persons engaging with them, European Union, Agency for Fundamental
Rights, March 2014.

According to Article 1 of Directive 2002/90/EC, each Member State shall adopt appropriate
sanctions on:
a. a
 ny person who intentionally assists a person who is not a national of a Member State to
enter, or transit across, the territory of a Member State in breach of the laws of the state
concerned on the entry or transit of aliens;

153 I ncluding those in which a plea agreement was accepted.
154 B
 asic Court in Pirot 2-SPK 31/15; 5K no. 165/15, Basic Court in Zaječar 14. K-177 / 15 K, etc.
155 E
 CHR Aksoy v Turkey, no. 21987/93; Saadi v Italy, no. 37201/06 (protection is provided even for suspected terrorists, as well as
those for whom participation in a terrorist attack was proved); Saadi Sheek v Netherlands (GC), no. 1948/04; ECHR Soering v UK,
no. 14038/88.
156 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:328:0017:0018:EN:PDF
157 P
 rovera, M. (2015) The Criminalisation of Irregular Migration in the European Union, CEPS paper in Liberty and Security in Europe,
No. 80. Retrieved from https://www.ceps.eu/system/files/Criminalisation%20of%20Irregular%20Migration.pdf
158 T
 he table shows the situation in 2014. Several countries have changed their legislation in line with the increased influx of migrants
during 2015. The changes are mostly not shown in the table below.
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b. any person who, for financial gain, intentionally assists a person who is not a national of a
Member State to reside within the territory of a Member State in breach of the laws of the
state concerned on the residence of aliens;
Each Member State may decide not to impose sanctions with regard to the behavior defined
in paragraph 1, item (a) by applying its national law and practice for cases where the aim of the
behavior is to provide humanitarian assistance to the person concerned.159
Directive 2002/946/JHA of 28.11.2012 on strengthening the penal framework for preventing the
facilitation of unauthorized entry, transit and residence:160 this document describes in detail the
penalties Member States should impose on persons defined in the Facilitation Directive. The
basic determinant of the Directive is that the penalties must be effective and proportionate to
dissuasive penalties that may include extradition. The imposed sanctions may be accompanied
by measures of confiscation of the means of transport used while committing the offence,
prohibition to practice the occupational activity and deportation of such persons. In order to
ensure appropriate punishment, paragraph 3 stipulates a custodial sentence with a maximum
sentence of not less than eight years if the crimes described in the Facilitation Directive have been
committed as an activity of a criminal organization, or if the lives of the subjects of the offence
were endangered.
According to the announcements coming from the European Union, amendments to the “package”
relating to assistance in illegal migration (initially scheduled for 2016) are soon to be expected,
and will undoubtedly move towards a sterner penal policy and efforts at greater unification of the
practice of Member States.

159 Council Directive 2002/90/EC of 28 November 2002 defining the facilitation of unauthorised entry, transit and residence, http://eurlex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32002L0090
160 F
 ramework Decision No. 2002/946/JHA http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32002F0946
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9. Concluding remarks and recommendations
At the European level, the refugee-migrant crisis confirmed that the key challenge in the area of
migration is to reconcile the priorities of Member States in terms of security and border protection
with the obligations to respect human rights and fundamental freedoms. The scale of migration
flow on Europe’s soil only made the challenges more visible, and the debate on possible solutions
moved beyond the framework of the ratified and binding legal instruments, and into the political
framework. Such a shift has resulted in a wide range of responses by Member States, despite
the legally binding provisions of the founding treaties and other acts of European legislation,
which (bind) call for solidarity and cooperation, with full respect of all internationally recognized
standards of human right protection.
It is too early to discuss the achievements of the debates that were initiated, but a clear message
was sent that the law of the European Union regarding the protection of external borders,
opposing irregular migration, as well as the access to international protection, will be redefined.
Unfortunately, it is more and more likely that the “Fortress Europe” will be opening its doors for
newcomers with even more difficulty. The extent of the effects, impact or collision with other
systems protecting people in migration, remains a topic for the future.
Despite the status of candidate for full membership, the Republic of Serbia and other candidate
countries are still considered partner “third countries” in the context of migration policy, and
are thus included in the dialogue on European solutions on that level, despite the fact that the
Republic of Serbia has played one of the key roles in free transit from and onto the territory of
Member States, and by all accounts, despite the “closing” of the Balkan route, continues to do so.
Furthermore, the strategic orientation of the Republic of Serbia towards full membership obliges
the country to fully harmonize its legislation and practice with the standards and norms agreed
by the Member States. The Republic of Serbia must initiate and seek support for an even closer
dialogue on migrations and asylum with the European Union and its Member States, as part of
the European debate on the phenomenon of migration.
Until then, in the status quo situation of the refugee-migrant crisis, it is especially important to
remain consistent in the policy of humane intervention towards every person who is on the
territory of the Republic of Serbia or transits through it. By all means, an even bigger challenge are
the status issues and differentiation of migrants, and now, with the slowed flow in this segment,
it is necessary to redefine the current practice of treatment. The starting premise that persons
found in the territory of the Republic of Serbia can stay only legally or illegally, and that there is
no category in “limbo”, requires the establishment of a practice in which each person must have
an explicitly determined status, and in which prescribed measures must be taken, taking into
account the standards of protection.
In the context of the reform processes, although harmonization with EU policies remains in the
forefront, it is at the same time necessary to harmonize action plans horizontally, coordinate
various policies, and observe the phenomenon of migration within the entirety of the state’s
response to the challenges that lie ahead, taking into account the specific needs of particularly
vulnerable groups that can be identified among the migrant population.
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RECOMMENDATIONS:
In relation to irregular migration in general:
•

It would be desirable to revise the Action Plan for Chapter 24 at a later stage, by formulating
a more realistic and detailed plan of harmonization, which will further emphasize the
interdependence of certain systems in the field of migrations, among other things, by providing
for measures aimed at adoption/revision of the strategic framework in the field of migrations.

•

Serbia should take advantage of the process of European integrations to, primarily, create
an adequate legal framework for a comprehensive review and regulation of the migration
phenomenon.

•

It is of vital importance to adopt two key systemic laws in the shortest possible timeframe the Law on Foreigners and the Law on Asylum and Temporary Protection, which must be fully
harmonized with each other, as well as the relevant by-laws that must consistently follow the
provisions of these laws. It is essential that their adoption be accompanied by appropriate
personnel and infrastructure capacities for their full implementation.

•

It is desirable to define more precisely clear guidelines that would regulate the procedures
for treatment of migrants in a better way, and what is equally important, that would unify
the standards of protection that must be respected in each individual case, regardless of the
geographical area or organizational unit of the MIA RS in charge.

•

It is necessary to secure that the medical staff in the field registers and records injuries caused
by exposure to violence.

•

It is essential to keep precise statistical data by sex, age and vulnerability criteria, in all
institutions, bodies and organizations, with particular emphasis on newly arrived persons
placed in reception centers and centers for asylum, in order to plan safer conditions of
accommodation in accordance with this data.

•

Open a dialogue on the usefulness of sanctions for illegal entry and/or stay, in the circumstances
of the absence of a functioning system for monitoring the measures of canceling residence,
that is, return.

•

As to the practice of misdemeanor courts, it is desirable to continue with trainings and
consultations, as well as with adopting general positions by higher courts, which will contribute
to a uniform practice in the treatment of migrants. It is necessary to apply consistently the
principle of impunity and respect consistently all procedural principles, especially the right to
the use of language, the right to free legal assistance, the right to counsel, the right to legal
remedy and protection of the best interests of minors.

•

When defining the conditions under which a person can be accommodated at the Shelter for
Foreigners, it is necessary to take into account the standards stipulated in the Directive on
return, as well as the views of the European Court of Human Rights and the UN Committee
regarding custody/limiting the freedom of movement.

•

It is necessary to open a dialogue with neighboring countries in the shortest possible timeframe,
in order to establish a functioning system of readmission of third country nationals, while
respecting the standards of protection relating to the return procedure.

•

It is necessary to consider the possibility of introducing some kind of humanitarian or so-called
tolerated status for persons who, given the circumstances in third countries and/or countries
of origin, may not be returned due to the restrictions imposed by the rule of non-refoulement.

•

It is necessary to provide guarantees within the regulations of the Republic of Serbia regarding
the return procedure, such as the right to legal remedy, legal aid, specific standards for
vulnerable groups, assessment of the risks of violating the rule of non-refoulement, etc.

•

It is necessary to improve the record-keeping of the Border Police Directorate and misdemeanor
courts, by gender and age, and on unaccompanied minors, regarding requests filed for
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initiating misdemeanor proceedings, that is, regarding initiated proceedings and imposed
misdemeanor sanctions and protection measures of removal of foreigners.
•

It is necessary to open a dialogue on penal policy regarding the criminal offense of human
smuggling, both in terms of the range of sanctions (especially regarding the stipulated
minimum), and in view of the established practice of the courts and prosecutors’ offices. It
is also desirable to consider the possibility of introducing a humanitarian clause, as well as
qualified circumstances that would pertain to minors.

•

It is desirable to implement educational activities for courts and prosecutors’ offices related
to the imposition of the security measure of expulsion, in terms of the obligation to review the
personal circumstances of the person subject to the measure imposed, as well as the principle
of non-refoulement.

In relation to human trafficking:



•

Adopt the Strategy and National Action Plan for the prevention and suppression of human
trafficking and protection of victims of human trafficking.

•

Provide resources for the process of reintegration of victims of trafficking in compliance with
the Directives EU 2012/29/EU and 2011/36/EU.

•

Develop and implement standards and procedures at all stages of the protection of victims,
from identification to reintegration/voluntary return, as well as protocols on cooperation with
NGOs.

•

Adopt legislative amendments that will contribute to the introduction of an effective and
sustainable mechanism of compensation for victims of criminal acts with elements of violence,
including victims of human trafficking.

•

Amend the Criminal Code of the Republic of Serbia and ensure that the clauses on nondetention, and exemption from criminal prosecution and sanctioning, are clearly stated in the
law.

•

It is necessary to carry out trainings in order to sensitize of sensitizing the employees who
come into first contact with migrants and refugees on the issue of human trafficking to identify
potential victims of exploitation.

•

It is necessary to increase the capacities for accommodating refugees and migrants who were
subject to some form of exploitation, especially women and children, and ensure support
during their recovery and overcoming of traumas.

•

It is necessary to ensure full observance of the right of the victims of human trafficking to seek
asylum in the Republic of Serbia.

In relation to women:
•

It is necessary to ensure that the interview in the process of registration and issuance of the
certificate of expressed intent to seek asylum is carried out with all persons, women and men
equally, regardless of whether women travel alone or are accompanied by a partner or other
male members of a group or family.

•

It is necessary to ensure that the interview with a female asylum seeker is carried out by an
employee and interpreter of the same sex, preferably in a secured separate space, where a
confidential conversation can take place, that medical examinations are carried out by doctors
and medical staff of the same sex, and that female migrants are provided with addresses and
phone numbers of services that provide assistance to women victims of violence, regardless
of whether at that moment they want to seek help or not.

•

It is necessary to develop a form with indicators for assessing the vulnerability of women,
which will be used in the procedure of registration and issuance of certificate of expressed
intent, and which will be forwarded to other actors in the asylum system.
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•

It is necessary to implement systematic training for judges, employees in institutions and
centers in which female migrants reside or are detained, officials who decide on applications
for asylum, and police officers, on how to recognize cases of gender-based violence, as well as
on the protection procedures.

•

It is necessary to provide victims of gender-based violence with relevant information on asylum
procedures and mechanisms of protection from violence, as well as with psychological and
legal aid.

•

Ensure full implementation of the principle of impunity for illegal entry or stay of persons in
need of international protection, and enable everyone, in particular women and girls who
were subject to, or are at risk of gender-based violence, to express their intention to seek
asylum in Serbia, in the course of misdemeanor proceedings.

•

When issuing the measures of removal from the country and detention, take into account the
exposure to gender-based violence, the health and psychological condition of women, and
assess the risks to her life and health in the event of the imposition of these measures.
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Annex I Overview of the collected statistics
COMMISSARIAT FOR REFUGEES AND MIGRANTS OF THE RS
1.

NUMBER OF PEOPLE WHO HAVE ARRIVED

2015
Preševo

Adaševci

Šid

sitting < 1000

sitting capacity
- 1000
bed capacity790

400

676

790

400

total
women

1.1

men

The number of
accommodated persons
in the reception centers

total
children up to 15 years
of age
children from 15 to 18
years of age

2.

ACCOMMODATION CAPACITIES

2.1.

The number of beds at the disposal of the Reception
Center.

2.2.

The number of separated rooms for the
accommodation of women and children.

4

six bedrooms 20
= 120 beds

separated
rooms 16;
a total of 160
beds

2.3.

The number of toilets in the Reception center.

29

72

41

2.4.

The number of separate toilets for women in the
Reception Center.

13

36

12

2.5.

The number of toilets for the persons with the
disabilities in the Reception center.

3

under
construction

2

2.6.

The number of showers in the Reception center.

30

32

12

2.7.

The number of separate showers for women in the
Reception center.

13

26

6

2.8.

Have the staff who work in the filed undergone
training on indicators for identification of victims of
trafficking and relevant procedures?

3

yes

yes

2.9.

The number of persons working in the field who had
undergone training on indicators for identification
of unaccompanied minors.

yes

yes
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53

14

The number of criminal proceedings instituted
against adults on the basis of violation of Article 350
of the Criminal Code of the RS, in which foreigners
were interviewed as witnesses.

ASYLUM INTENTIONS

The number of persons who expressed the intention to
seek asylum during the criminal procedure (initiated on
the basis of Article 350 of the Criminal Code of the RS).

1.1.5.

1.1.6.

1.2.

1.2.1.

42

4

1

The number of criminal proceedings instituted against
adults on the basis of violation of Article 350 of the
Criminal Code of the RS, in which the public prosecutor
referred to the existence of an offence (on the basis of
violation of Article 84 paragraph 1 item 1 of the Law on
Foreigners of the RS) established by the judgment of
the competent misdemeanor court of the RS

38

1

4

x

1

x

7

12

1

x

7

6

x

x

2

2

x

2

7

1

4

1.1.4.

2

2

x

The number of criminal proceedings instituted
against adults on the basis of violation of Article 350
of the Criminal Code of the RS, in which the public
prosecutor referred to the existence of an offence (on
the basis of violation of Article 65 paragraph 1 item
1 of the Law on the Protection of the State Border of
the RS) established by the judgment of the competent
misdemeanor court of the RS

Σ

2

1

2

w

The number of instituted criminal proceedings
against adults on the basis of violation of Article 350
paragraph 3 of the Criminal Code of the RS

2

2

m

1.1.3.

2

x

Σ

6

w

4

2

m

The number of criminal proceedings instituted
against adults on the basis of violation of Article 350
paragraph 2 of the Criminal Code of the RS.

Σ

1.1.2.

w

2

m

The number of criminal proceedings instituted
against adults on the basis of violation of Article 350
paragraph 1 of the Criminal Code of the RS

Σ

1.1.1.

w

Negotin

INITIATED CRIMINAL PROCEEDINGS

m

Zaječar

1.1.

Σ

Vranje

ADULTS

Belgrade

1

BASIC COURTS ON TERRITORY OF THE RS 2014

9

5

19

13

2

4

m

Niš

x

x

x

x

x

x

w

2

2

Σ

3

3

m

x

x

w

Novi Sad

29

7

2

Σ

28

7

2

m

Senta

1

x

x

w

16

13

Σ

14

12

m

2

1

w

Subotica
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INITIATED CRIMINAL PROCEEDINGS

The number of criminal proceedings instituted
against adults on the basis of violation of Article 350
paragraph 1 of the Criminal Code of the RS

The number of criminal proceedings instituted
against adults on the basis of violation of Article 350
paragraph 2 of the Criminal Code of the RS

The number of criminal proceedings instituted
against adults on the basis of violation of Article 350
paragraph 3 of the Criminal Code of the RS

The number of criminal proceedings instituted against
adults on the basis of violation of Article 350 of the
Criminal Code of the RS, in which the public prosecutor
referred to the existence of a minor offence (laid down in
Article 65 paragraph 1 item 1 of the Law on the Protection
of the State Border of the RS) established by the judgment
of the competent misdemeanor court of the RS.

2.1.

2.1.1.

2.1.2.

2.1.3.

2.1.4.

Σ

m

w

Σ

m

w

Σ

m

w

Σ

m

w

x

Σ

1

m

x

w

ps 1 ss 1

3

1

x

Σ

m

w

ps 4 ss 2
first-instance
judgments
which have been
set asside 1

1

Σ

3

x

x

w

ps 3 ss 1

2

m

2

ps 4

2

2

MINORS ACCOMPANIED BY THEIR PARENT/
GUARDIAN/OTHER PERSON

2

ss 1

2

x

Types of criminal sanction imposed against women

ps 9

x

4

1.3.5.

ps 2 ss 3

5

4

Types of criminal sanction imposed against men

x

x

1.3.4.

5

4

1

The number of criminal sanctions imposed on the basis
of violation of Article 350 paragraph 3 of the Criminal
Code of the RS

4

1

Senta

1.3.3.

2

x

Novi Sad

The number of criminal sanctions imposed on the basis
of the violation of the Article 350, paragraph 2 of the
Criminal Code of the RS.

2

Niš

1.3.2.

2

Negotin

The number of criminal sanctions imposed on the basis
of violation of Article 350, paragraph 1 of the Criminal
Code of the RS

Zaječar

1.3.1.

Vranje

CRIMINAL SANCTIONS

Belgrade

1.3.
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11

w

2

1

Subotica

55

The number of criminal proceedings instituted against
adults on the basis of violation of Article 350 of the
Criminal Code of the RS, in which the public prosecutor
referred to the existence of a minor offence (laid
down in Article 84 paragraph 1 item 1 of the Law on
Foreigners of the RS) established by the judgment of
the competent misdemeanor court of the RS

The number of criminal proceedings initiated on the
basis of violation of Article 350 of the Criminal Code of
the RS, in which minors were interviewed as witnesses.

Were parents or a guardian present during the interview
of a foreign minor in the criminal proceedings? Were the
representatives of other institutions of the social welfare
system present as well?

ASYLUM INTENTIONS

The number of persons who expressed the intention
to seek asylum during the criminal proceedings
(initiated on the basis of Article 350 of the Criminal
Code of the RS)

CRIMINAL SANCTIONS

The number of corrective measures imposed against
minors aged 14 to 16, on the basis of violation of
Article 350 of the Criminal Code of the RS.

The number of corrective measures imposed against
minors aged 16 to 18, on the basis of violation of
Article 350 of the Criminal Code of the RS.

The types of corrective measures imposed against
boys aged 14 to 16.

The types of corrective measures imposed against
girls aged 14 to 16.

The types of corrective measures imposed against
boys aged 16 to 18.

The types of corrective measures imposed against
girls aged 16 to 18.

2.1.5.

2.1.6.

2.1.7.

2.2.

2.2.1.

2.3.

2.3.1.

2.3.4.

2.3.7.

2.3.8.

2.3.9.

2.3.10.
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Belgrade

Vranje

Zaječar

Negotin

Niš

Novi Sad

Senta

Subotica
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UNACCOMPANIED MINORS

INITIATED CRIMINAL PROCEEDINGS

The number of criminal proceedings instituted
against adults on the basis of violation of Article 350
paragraph 1 of the Criminal Code of the RS

The number of criminal proceedings instituted
against adults on the basis of violation of Article 350
paragraph 2 of the Criminal Code of the RS.

The number of criminal proceedings instituted
against adults on the basis of violation of Article 350
paragraph 3 of the Criminal Code of the RS

The number of criminal proceedings instituted
against adults on the basis of violation of Article 350
of the Criminal Code of the RS, in which the public
prosecutor referred to the existence of a minor
offence (laid down in Article 65 paragraph 1 item 1 of
the Law on the Protection of the State Border of the
RS) established by the judgment of the competent
misdemeanor court of the RS

The number of criminal proceedings instituted
against adults on the basis of violation of Article 350
of the Criminal Code of the RS, in which the public
prosecutor referred the existence of a minor offence
(laid down in Article 84 paragraph 1 item 1 of the Law
on Foreigners of the RS) established by the judgment
of the competent misdemeanor court of the RS

The number of criminal proceedings initiated on the
basis of violation of Article 350 of the Criminal Code of
the RS, in which minors were interviewed as witnesses.

Were parents or a guardian present during
the interview of a foreign minor in the criminal
procedure? Were representatives of other institutions
of the social welfare system present as well?

ASYLUM INTENTIONS

The number of persons who expressed the intention
to seek asylum during the criminal proceedings
(initiated on the basis of Article 350 of the Criminal
Code of the RS).

3.

3.1.

3.1.1.

3.1.2.

3.1.3.

3.1.4.

3.1.5.

3.1.6.

3.1.7.

3.2.

3.2.1.
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CRIMINAL SANCTIONS

The number of corrective measures imposed against
minors aged 14 to 16, on the basis of violation of
Article 350 of the Criminal Code of the RS.

The number of corrective measures imposed against
minors aged 16 to 18, on the basis of violation of
Article 350 of the Criminal Code of the RS.

The types of corrective measures imposed against
boys aged 14 to 16.

The types of corrective measures imposed against
girls aged 14 to 16.

The types of corrective measures imposed against
boys aged 16 to 18.

The types of corrective measures imposed against
girls aged 16 to 18.

3.3.

3.3.1.

3.3.2.

3.3.3.

3.3.4.

3.3.5.

3.3.6.
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x

5

3

2

3

x

1.1.5.

3

5

The number of criminal
proceedings instituted
against adults on the basis of
violation of Article 350 of the
Criminal Code of the RS, in
which the public prosecutor
referred to the existence of a
minor offence (laid down in
Article 84 paragraph 1 item
1 of the Law on Foreigners
of the RS) established by the
judgment of the competent
misdemeanor court of the RS

30

5

6

18

x

1.1.4.

x

4

The number of criminal
proceedings instituted
against adults on the basis of
violation of Article 350 of the
Criminal Code of the RS, in
which the public prosecutor
referred to the existence of
a minor offence (laid down
in Article 65 paragraph 1
item 1 of the Law on the
Protection of the State Border
of the RS) established by the
judgment of the competent
misdemeanor court of the RS

4

3

4

x

1.1.3.

2

1

Σ

The number of criminal
proceedings instituted
against adults on the basis
of violation of Article 350
paragraph 3, of the Criminal
Code of the RS.

x

x

w

2

3

2

m

3

2

Σ

1.1.2.

x

w

The number of criminal
proceedings instituted
against adults on the basis
of violation of Article 350
paragraph 2, of the Criminal
Code of the RS.

4

m

3

Σ

1.1.1.

w

The number of criminal
proceedings instituted
against adults on the basis
of violation of Article 350
paragraph 1, of the Criminal
Code of the RS
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Negotin

INITIATED CRIMINAL PROCEEDINGS

Σ
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1.1.

w

Vranje

ADULTS
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Bujanovac

Belgrade
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3
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1

1

Σ

1

2

m

x

x

w

Prokuplje

18
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Σ

17

52

m

Senta

1

3

w

1

1

1

Σ

1

1

1
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x

x

x
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S. Mitrovica

44

29

Σ

39

28

m

5

1

w

Subotica
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3

0

7

CRIMINAL SANCTIONS

The number of criminal
sanctions imposed on the
basis of violation of Article 350,
paragraph 1 of the Criminal
Code of the RS.

The number of criminal
sanctions imposed on the
basis of violation of Article 350,
paragraph 2 of the Criminal
Code of the RS.

The number of criminal
sanctions imposed on the
basis of violation of Article 350,
paragraph 3 of the Criminal
Code of the RS.

Types of the criminal sanction
imposed against men.

Types of the criminal sanction
imposed against women.

1.3.

1.3.1.

1.3.2.

1.3.3.

1.3.4.

1.3.5.

4

1.2.1.

70

The number of persons who
expressed the intention
to seek asylum during the
criminal procedure (initiated
on the basis of Article 350 of
the Criminal Code of the RS).

74

ASYLUM INTENTIONS

1.2.

13

1.1.6.

m

w

Σ

w

Σ

m

Bujanovac

Belgrade

The number of criminal
proceedings instituted
against adults on the basis
of violation of Article 350
of the Criminal Code of the
RS, in which foreigners were
interviewed as witnesses.
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Prokuplje
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Subotica
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w

Σ

m

Vranje
w

INITIATED CRIMINAL PROCEEDINGS

The number of criminal
proceedings instituted
against adults on the basis
of violation of Article 350
paragraph 2 of the Criminal
Code of the RS.

The number of criminal
proceedings instituted
against adults on the basis
of violation of Article 350
paragraph 2 of the Criminal
Code of the RS.

The number of criminal
proceedings instituted
against adults on the basis
of violation of Article 350
paragraph 3 of the Criminal
Code of the RS

The number of criminal
proceedings instituted
against adults on the basis of
violation of Article 350 of the
Criminal Code of the RS, in
which the public prosecutor
referred to the existence of
a minor offence (laid down
in Article 65 paragraph 1
item 1 of the Law on the
Protection of the State Border
of the RS) established by the
judgment of the competent
misdemeanor court of the RS

The number of criminal
proceedings instituted
against adults on the basis of
violation of Article 350 of the
Criminal Code of the RS, in
which the public prosecutor
referred to the existence of a
minor offence (laid down in
Article 84 paragraph 1 item
1 of the Law on Foreigners
of the RS) established by the
judgment of the competent
misdemeanor court of the RS

2.1.1.

2.1.2.

2.1.3.

2.1.4.

2.1.5.

MINORS ACCOMPANIED BY THEIR PARENT/GUARDIAN/OTHER PERSON

m
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The number of criminal
proceedings initiated on the
basis of violation of Article
350 of the Criminal Code of
the RS, in which minors were
interviewed as witnesses.

Were parents or a guardian
present during the interview
of a foreign minor in the
criminal procedure? Were
representatives of other
institutions of the social
welfare system present as
well?

ASYLUM INTENTIONS

The number of persons who
expressed the intention
to seek asylum during the
criminal procedure (initiated
on the basis of Article 350 of
the Criminal Code of the RS).

CRIMINAL SANCTIONS

The number of corrective
measures imposed against
minors aged 14 to 16, on the
basis of violation of Article
350 of the Criminal Code of
the RS.

The number of corrective
measures imposed against
minors aged 16 to 18, on the
basis of violation of Article
350 of the Criminal Code of
the RS.

The types of corrective
measures imposed against
boys aged 14 to 16.

The types of corrective
measures imposed against
girls aged 14 to 16.

2.1.6.

2.1.7.

2.2.

2.2.1.

2.3.

2.3.1.

2.3.4.

2.3.7.

2.3.8.
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The types of corrective
measures imposed against
boys aged 16 to 18.

The types of corrective
measures imposed against
girls aged 16 to 18.

UNACCOMPANIED MINORS

INITIATED CRIMINAL PROCEEDINGS

The number of criminal
procedeengs instituted
against adults on the basis
of violation of Article 350
paragraph 1 of the Criminal
Code of the RS

The number of criminal
proceedings instituted
against adults on the basis
of violation of Article 350
paragraph 2 of the Criminal
Code of the RS.

The number of criminal
proceedings instituted
against adults on the basis
of violation of Article 350
paragraph 3 of the Criminal
Code of the RS

The number of criminal
proceedings instituted
against adults on the basis of
violation of Article 350 of the
Criminal Code of the RS, in
which the public prosecutor
referred to the existence of
a minor offence (laid down
in Article 65 paragraph 1
item 1 of the Law on the
Protection of the State Border
of the RS) established by the
judgment of the competent
misdemeanor court of the RS

2.3.10.

3.

3.1.

3.1.1.

3.1.2.

3.1.3.

3.1.4.
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The number of criminal
proceedings instituted
against adults on the basis
of violation of Article 350
of the Criminal Code of
the RS, in which the public
prosecutor referred to the
existence of a minor offence
(on the basis of violation of
Article 84 paragraph 1 item
1 of the Law on Foreigners
of the RS) established by the
judgment of the competent
misdemeanor court of the RS

The number of criminal
proceedings initiated on the
basis of violation of Article
350 of the Criminal Code of
the RS, in which minors were
interviewed as witnesses.

Were parents or a guardian
present during the interview
of a foreign minor in the
criminal procedure? Were
representatives of other
institutions of the social
welfare system present as
well?

ASYLUM INTENTIONS

The number of persons who
expressed the intention
to seek asylum during the
criminal procedure (initiated
on the basis of Article 350 of
the Criminal Code of the RS).

CRIMINAL SANCTIONS

The number of corrective
measures imposed against
minors aged 14 to 16, on the
basis of violation of Article
350 of the Criminal Code of
the RS.

3.1.5.

3.1.6.

3.1.7.

3.2.

3.2.1.

3.3.

3.3.1.
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The types of corrective
measures imposed against
girls aged 14 to 16.

The types of corrective
measures imposed against
boys aged 16 to 18.

The types of corrective
measures imposed against
girls aged 16 to 18.

3.3.3.

3.3.4.

3.3.5.

3.3.6.
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No criminal proceedings for violating Article 350 of the Criminal Code of the RS were initiated nor conducted before the Basic Courts in Bečej, Kikinda, Leskovac and Požarevac in 2014 and/or 2015.

prison sentence
suspended sentence
home arrest

The types of corrective
measures imposed against
boys aged 14 to 16.

3.3.2.

ps
ss
ha

The number of corrective
measures imposed against
minors aged 16 to 18, on the
basis of violation of Article
350 of the Criminal Code of
the RS.
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x

x

INITIATED MISDEMEANOOR PROCEEDINGS

The number of misdemeanor sanctions
imposed for violating Article 65,
paragraph 1, item 1 of the Law on the
Protection of the State Border.

The number of misdemeanor sanctions
imposed for violating Article 84 paragraph
1 item 1 of the Law on Foreigners

The number of misdemeanor sanctions
imposed for violating Article 85 paragraph
1 item1 of the Law on Foreigners

1.3.

1.3.1.

1.3.2.

1.3.3

55

55

x

x

The number of suspended misdemeanor
proceedings due to the fact that the
defendant expressed the intention to
seek asylum.

1.2.2.

3

The number of persons who expressed
the intention to seek asylum during
misdemeanor proceedings

1.2.1.

3

ASYLUM INTENTIONS

x

1.2.

17

17

The number of misdemeanor proceedings
against adultsfor violating Article 84 and
Article 85 of the Law on Foreigners

1.1.4.
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2

x

x

26

x

2

The number of misdemeanor proceedings
against adults for violating Article 85
paragraph 1 item1 of the Law on Foreigners
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Negotin

26
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The number of misdemeanor proceedings
against adults for violating Article 84
paragraph 1 item1 of the Law on Foreigners
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1.1.2.

55
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The number of misdemeanor proceedings
against adults for violating Article 65,
paragraph 1 item 1 of the Law on the
Protection of the State Border.
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The number of misdemeanor proceedings
against adultsfor violating Article 84 and
Article 85 of the Law on Foreigners

ASYLUM INTENTIONS

The number of persons who expressed
the intention to seek asylum during the
misdemeanor proceedings

The number of suspended misdemeanor
proceedings due to the fact that the
defendant expressed the intention to
seek asylum

2.1.4.

2.2.

2.2.1.

2.2.2.

x

The number of misdemeanor
proceedings against adults for violating
Article 85 paragraph 1 item1 of the Law
on Foreigners

2.1.3.

17

The number of misdemeanor
proceedings against adults for violating
Article 84 paragraph 1 item1 of the Law
on Foreigners

2.1.2.

17

The number of misdemeanor proceedings
against adults for violating Article 65,
paragraph 1, item 1 of the Law on the
Protection of the State Border.

2.1.1.

1

INITIATED MISDEMEANOOR PROCEEDINGS

2.1.

1

MINORS ACCOMPANIED BY THEIR PARENT/GUARDIAN/OTHER PERSON
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The number of fines substituted by a
prison sentence.
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Types and number of misdemeanor
sanctions imposed against women.

ps 55
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Negotin

Types and number of misdemeanor
sanctions imposed against men.
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Leskovac

The number of misdemeanor sanctions
imposed for violating Article 84 paragraph
1 item 1 and Article 85 paragraph 1 item 1
of the Law on Foreigners
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The number and type of misdemeanor
sanctions imposed against boys aged 16
to 18

The number and type of misdemeanor
sanctions imposed against girls aged 16
to 18

The number of fines substituted by a
prison sentence

2.3.9.

2.3.10.

2.3.11.
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Pirot

x
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w

reprimand 7

The number and type of misdemeanor
sanctions imposed against girls aged
between 14 to 16.

2.3.8.

reprimand

The number and type of misdemeanor
sanctions imposed against boys aged 14
to 16.

2.3.7.
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w

2.3.6.

m

The number of misdemeanor sanctions
imposed against minors aged 14 to 16 for
illegal entry and illegal stay, for violating
Article 84 and Article 85 of the Law on
Foreigners.
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w

The number of misdemeanor sanctions
imposed against minors aged 16 to 18 for
illegal stay

m

2.3.5.

Σ

The number of misdemeanor sanctions
imposed against minors aged 16 to 18 for
illegal border crossing

w

2.3.4.

m

2.3.3.

Σ

The number of misdemeanor sanctions
imposed against minors aged 14 to 16 for
illegal entry and illegal stay, for violating
Article 84 and Article 85 of the Law on
Foreigners

w

The number of misdemeanor sanctions
imposed against minors aged 14 to 16 for
illegal stay

m

Novi Pazar

2.3.2.
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Negotin

The number of misdemeanor sanctions
imposed against minors aged 14 to 16 for
illegal border crossing
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5

3

The number of misdemeanor proceedings
against adults for violating Article 84 and
Article 85 of the Law on Foreigners

ASYLUM INTENTIONS

The number of persons who expressed
the intention to seek asylum during the
misdemeanor proceedings

The number of suspended misdemeanor
proceedings due to the fact that the
defendant expressed the intention to
seek asylum

INITIATED MISDEMEANOOR PROCEEDINGS

The number of misdemeanor sanctions
imposed against minors aged 14 to 16 for
illegal border crossing and illegal stay in
the RS

The number of misdemeanor sanctions
imposed against minors aged 16 to 18 for
illegal border crossing and illegal stay in
the RS

3.1.4.

3.2.

3.2.1.

3.2.2.

3.3.

3.3.1.

3.3.2.
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* No misdemeanor proceedings for violating Art. 84 and Art. 85 of the Law on Foreigners and Art. 65 of the Law on the Protection of the State Border were initiated or conducted before the
Misdemeanour Courts in Aranđelovac, Valjevo, Gornji Milanovac, Zrenjanina, Jagodina, Kragujevac, Kraljevo, Kruševac, Mladenovac, Pančevo, Paraćin, Raška, Smederevo and Trstenik in 2014 and/
or 2015, while the Misdemeanor Court in Vranje was unable to provide the requested information within the envisaged deadline.

he data in the table correspond to the information obtained from 22 judgments of the Misdemeanor Court in Požarevac.
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The statistical data presented in the table are based on 61 judgments of Misdemeanour courts, 58 out of which refer to the nationals of African and Asian countries, and 3 refer to the
citizens of Romania, BiH and Macedonia.
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Do you and cooperate with civil society organizations on the protection of and providing care for
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support, internet,
translation
services, film
screenings,
extracurricular
activities

Σ

Institute
Belgrade
m

w

Red Cross,
UNHCR

accommodation,
nutrition,
advisory support

Σ

Kolevka
Σ

m

w

Safe house

81

no
no
no
no
Banja Koviljača: 2
Krnjača: 10
escapes: 49
family
reunification: 3

no
no
no
yes

Serbia as a transit
country

Does the authority notify the Institute/Kolevka in advance about the arrival of a foreign minor returned
in the readmission procedure, and how many days prior to the arrival of the minor?

The number of minors returned to one of the neighboring countries with the information about the
country to which they were returned

The number of babies among the accommodated foreign minors

The number of initiated procedures of assisted voluntary return of foreign minors to their country of
origin

The number of children returned to their countries of origin

Does the Institute/Kolevka participate in determining whether the return to the country of origin or stay in
Serbia is in the child's best interest?

Does the Institute/Kolevka participate in the evaluation of the parent's/guardian's competences?

Is there any feedback about the children after they have been returned to their country of origin?

Have there been any unaccompanied minors who have been questioned as witnesses in criminal proceedings
initiated for the offence of unauthorized crossing of the state border and smuggling of people?

Reasons and grounds for leaving the Institute/Kolevka

1.6.

1.7.

1.8.

1.9.

1.10.

1.11.

1.12.

1.13.

1.14.

1.15.

2

The number of foreign minors returned to Serbia in the readmission procedure with the information
about the country from which they were returned.

1.5.

ne

2 (BG)

ne

9 days

1 month

Average duration of stay

x

1

w

accommoyestion
in the AC

7 days

2

1

1.4.

2

2

The number of foreign minors accommodated at the Institute/Kolevka, accompanied by one parent

3

3

1.3.

51

61

m

54

64

Σ

The number of unaccompanied minors accommodated at the Institute/Kolevka, and to whom a guardian
has been appointed.

3

w

1.2.

51

m

54

Σ

The number of accommodated unaccompanied minors

w

1.1.

m

Kolevka

FOREIGN UNACCOMPANIED MINORS

Σ

Institute
Belgrade

1

SOCIAL PROTECTION 2015

Institute Niš

29

Σ

m

w

Safe house

82

Accommodation capacities

Is there a plan to expand capacities and for how many beds?

Name of the training sessions organized by the state authorities on the topic of protection of foreign
unaccompanied migrant minors and the number of representatives from the Institute/Kolevka who
participated in those trainings

Type of services available at the Working unit/Kolevka.

The number of training sessions conducted on the topic of identification of victims of human trafficking
and the number of employees who have participated in those trainings

Do you and cooperate with civil society organizations on the protection of and providing care for migrant
minors and in what manner?

2.4.

2.5.

2.6.

2.7.

2.8.

2.9.

Institute for Education of Children and Youth Belgrade
Institute for Education of Children and Youth Niš
Home for Children with Disabilities "Kolevka", Reception station
'Safe House' Reception Center, with the reception unit for children and youth in Novi Sad

1

The number of lawyers employed at the Working Unit/Kolevka.

2.3.

Institute Belgrade
Institute Niš
Kolevka
Safe house

1

The number of social workers employed at the Working Unit/Kolevka.

2.2.

10 beds

x

1

3

1

x

1

w

12

1

0

no

no

m

x

x

3

w

MLEVSPProtection of
children in
emergency
situations

12

1

3

Σ

Institute
Belgrade

8

Σ

m

Kolevka

Collaboration
with Group 484,
CSO PRAXIS, SOS
Children's Village
Foundation and
CSO Domovik

Red Cross,
UNHCR

accommodation, nutrition, advisory support

by 50%,
intended for the
accommodation
of girls.

4

The number of employees in the Institute (separate Working Unit for the accommodation of foreign
unaccompanied minors)/Kolevka.

2.1.

Have there been cases of referring unaccompanied migrant minors from the Institute to a foster family and, if
so, how many such cases?

1.19.

CAPACITIES

no

In how many cases has an exploitation been identified and of what kind?

1.18.

2.

no

The number of migrants who reported some kind of exploitation or cases where employees identified exploitation

1.17.

no

m

Cases of reunification of children who were accommodated at the Institute/Kolevka with their family members

Σ

1.16.

SOCIAL PROTECTION 2015

Institute Niš
w

Σ

m

w

Safe house

83

no
escapes: 63
returns to the
country of origin:
4

no
no
no
no

Serbia as a transit
country

The number of foreign minors returned to Serbia in the readmission procedure with the information
about the country from which they were returned

Does the authority notify the Institute/Kolevka in advance about the arrival of a foreign minor returned
in the readmission procedure, and how many days prior to the arrival of the minor?

The number of minors returned to one of the neighboring countries with the information about the
country to which they were returned

The number of babies among the accommodated foreign minors

The number of initiated procedures of assisted voluntary return of foreign minors to their country of
origin

The number of children returned to their countries of origin

Does the Institute/Kolevka participate in determining whether the return to the country of origin or stay in
Serbia is in the child's best interest?

Does the Institute/Kolevka participate in the evaluation of the parent's/guardian's competences?

Is there any feedback about the children after they have been returned to their country of origin?

Have there been any unaccompanied minors who have been questioned as witnesses in criminal proceedings
initiated for the offence of unauthorized crossing of the state border and smuggling of people?

Reasons and grounds for leaving the Institute/Kolevka

1.5.

1.6.

1.7.

1.8.

1.9.

1.10.

1.11.

1.12.

1.13.

1.14.

1.15.

9

Average duration of stay

1.4.

no

9 (BG)

no

9 days

longer than a
month

The number of foreign minors accommodated at the Institute/Kolevka and accompanied by one parent

x

4

1.3.

86

77

86

81

The number of unaccompanied minors accommodated at the Institute/Kolevka, to whom a guardian has
been appointed.

x

w

1.2.

86

m

86

Σ

The number of accommodated unaccompanied minors

w

1.1.

m

Institute
Belgrade

FOREIGN UNACCOMPANIED MINORS

Σ

Institute Niš

1

SOCIAL PROTECTION 2016

1

Σ

no

no

no

2 days

1

m

Kolevka

x

w

8

Σ

m

w

Safe house

84

Accommodation capacities

Is there a plan to expand capacities and for how many beds?

Name of the training sessions organized by the state authorities on the topic of protection of foreign
unaccompanied migrant minors and the number of representatives from the Institute/Kolevka who
participated in those trainings

Type of services available at the Working Unit/Kolevka.

The number of training sessions conducted on the topic of identification of victims of human trafficking
and the number of employees who have participated in those trainings.

Do you and cooperate with civil society organizations on the protection of and providing care for migrant
minors and in what manner?

2.4.

2.5.

2.6.

2.7.

2.8.

2.9.

Institute for Education of Children and Youth Belgrade
Institute for Education of Children and Youth Niš
Home for Children with Disabilities "Kolevka", Reception station
'Safe House' Reception Center, with the reception unit for children and youth in Novi Sad

1

The number of lawyers employed at the Working Unit/Kolevka.

2.3.

Institute Belgrade
Institute Niš
Kolevka
Safe house

1

The number of social workers employed at the Working Unit/Kolevka.

2.2.

10 beds

x

1

3

no

no

m

1

x

1

w

12

1

1

2

m

x

x

7

w

MLEVSP - Round
tables “Support to
Unaccompanied
Migrant Children”

16 beds for boys
12 places for girls

12

1

8

Σ

Institute
Belgrade

154

Σ

m

Kolevka

Collaboration
with Group 484,
CSO PRAXIS, SOS
Children's Village
Foundation and
CSO Domovik

MoU with APC
MoU eighth BCHR
and Children and
Youth Support
Organisation
(CYSO)

accommodation, nutrition, advisory support

by 50%,
intended for the
accommodation
of girls

4

The number of employees at the Institute (separate Working Unit for accommodation of foreign
unaccompanied minors)/Kolevka.

Have there been cases of referring unaccompanied migrant minors from the Institute to a foster family and, if
so, how many such cases?

1.19.

2.1.

In how many cases has an exploitation been identified and of what kind?

1.18.

CAPACITIES

The number of migrants who reported some kind of exploitation or cases where employees identified exploitation

1.17.

Σ

Institute Niš

2.

Cases of reunification of children who were accommodated at the Institute/Kolevka with their family members

1.16.

SOCIAL PROTECTION 2016
w

Σ

m

w

Safe house

SHEALTER FOR FOREIGNERS
1.

2014

2015

ADULTS

sum

m

w

sum

m

w

1.1.

The number of persons accommodated at the Shelter for
Foreigners

436

424

12

334

316

18

1.2.

The number of persons removed from the Shelter for
Foreigners under the readmission agreements

1.3.

Average duration of stay at the Shelter

1.4.

Countries to which men were removed

1.5.

Countries to which women were removed

2.

The number of children accommodated at the Shelter

2.2

The number of children removed under the readmission
agreements

2.3.

Average duration of stay at the Shelter

2.4.

Countries to which boys were removed

2.5.

Countries to which girls were removed

11

11

14

The number of children accommodated at the Shelter

3.2.

The number of children removed under the readmission
agreements

3.3.

Average duration of stay at the Shelter

3.4.

Countries to which boys were removed

3.5.

Countries to which girls were removed

3.6.

The number of children from this category identified as
(potential) victims of human trafficking

7

ACCOMMODATION CAPACITIES

4.1.

The number of persons who can be accommodated at the
Shelter for Foreigner

4.2.

The number of premises intended exclusively for the
accommodation of women

5

4.3.

The number of premises intended exclusively for the
accommodation of children

2

4.4.

The number of premises intended exclusively for the
accommodation of persons with disabilities

4.5.

The number of premises intended exclusively for the
accommodation of other vulnerable categories

5.

7

UNACCOMPANIED MINORS

3.1.

4.

13 days

MINORS ACOMPANIED BY A PARENT/GUARDIAN/OTHER PESON

2.1.

3.

9 days

74

74

7

STAFF

5.1.

The number of police officers who work at the Shelter

26

25

5.2.

The number of women among police officers who work at
the Shelter

6

6
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ASYLUM OFFICE, MOI OF THE RS
1.

2014

2015

ASYLUM APPLICATIONS/GRANTED PROTECTION

sum

m

w

sum

m

w

1.1.

The number of asylum applications submitted

388

337

51

586

468

118

1.2.

The number of refugee statuses granted

1

1

0

16

12

4

1.3.

The number of subsidiary protections granted

5

5

0

14

8

6

1.4.

The number of persons who have based their asylum
application on the reason of exposure to gender-based
violence

1.5.

The number of refugee statuses and subsidiary
protections granted on the basis of exposure to
gender-based violence
sum

m

w

sum

m

w

21

11

10

82

48

34

6

3

3

2.

MINORS ACOMPANOIED BY A PARENT/GUARDIAN/
OTHER PESON

2.1.

The number of asylum applications submitted

2.2.

The number of refugee statuses granted

2.3.

The number of subsidiary protections granted

2.4.

The number of persons who have based their asylum
application on the reason of exposure to gender-based
violence

2.5.

The number of refugee statuses and subsidiary
protections granted on the basis of exposure to
gender-based violence

3.

UNACCOMPANIED MINORS

3.1.

The number of asylum applications submitted

3.2.

The number of refugee statuses granted

3.3.

The number of subsidiary protections granted

3.4.

The number of persons who have based their asylum
application on the reason of exposure to gender-based
violence

3.5.

The number of refugee statuses and subsidiary
protections granted on the basis of exposure to
gender-based violence

4.

sum

m

w

sum

m

w

11

11

0

3

1

2

STAFF

4.1.

The number of persons working for the Asylum Office

8

17

4.2.

The number of women working for the Asylum Office

5

15

5

COMPARING THE STATISTICS

5.1.

Is the statistics compared with the statistics of the
Department for Combating Illegal Migration and
Human Trafficking

5.2.

Are there persons who based their asylum application
on the fact that they were victims of trafficking?
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BORDER POLICE DIRECTORATE (BPD) OF THE RS
1.
1.1.

2014

2015

sum

m

w

16500

14631

1869

sum

m

w

ADULTS
REGISTRACTION/ISSUANCE OF THE CERTIFICATE

1.1.1.

The number of registered persons/ expressed
intentions to seek asylum

1.2.

ILLEGAL BORDER CROSSING

579518 422332 157186

1.2.1.

The number of persons caught illegally crossing the
border

7303

6492

811

28913

25619

3294

1.2.2.

The number of persons against whom a request for
initiating misdemeanor proceedings for violating
Article 65 paragraph 1 item 1 of the Law on Protection
of the State Border was submitted.

3536

3390

146

12621

11663

958

1.2.3.

The number of persons against whom misdemeanor
orders were issued by BPD of the RS for violating
Article 85 paragraph 1 item 1 of the Law on
Foreigners.

1.2.4.

The number of persons against whom misdemeanor
orders were issued by BPD for violating Article 84
paragraph 1 item 1 and Article 85 paragraph 1 item 1
of the Law on Foreigners

1.2.5.

The number of persons referred and accompanied to
the competent Police Department due to illegal border
crossing

6873

6669

204

14408

13386

1022

1.2.6.

The number of persons referred and accompanied to
the competent Police Department due to illegal stay
in the RS

576

316

215

762

460

302

1.2.7.

The number of persons caught illegally crossing the
border, who expressed the intention to seek asylum
before the submission of request for misdemeanor
proceedings

1.2.8.

The number of persons caught illegally staying in
the RS, who expressed the intention to seek asylum
before the submission of request for misdemeanor
proceedings

1216

733

483

2.
2.1.

CHILDREN ACOMPANIED BY A PARENT/GUARDIAN
REGISTRACTION/ISSUANCE OF THE CERTIFICATE

2.1.1.

The number of persons caught illegally crossing the
border

2.2.

The number of persons, aged 14 to 18, against whom
a request for misdemeanor proceedings for violating
Article 65 paragraph 1 item 1 of the Law on Protection
of the State Border was submitted

2.2.1.

The number of persons, aged 14 to 18, against whom
misdemeanor orders were issued by BPD of the RS for
violating Article 85 paragraph 1 item 1 of the Law on
Foreigners

1711

1261

450

7685

5855

1830

2.2.2.

The number of persons, aged 14 to 18, against whom
misdemeanor orders were issued for violating Article
84 paragraph 1 item 1 and Article 85 paragraph 1 item
1 of the Law on Foreigners

146

138

8

1210

1139

71

162640 100689

61951
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BORDER POLICE DIRECTORATE (BPD) OF THE RS

2014

2015

sum

m

w

sum

m

w

2.2.3.

The number of persons, aged 14 to 18, referred and
accompanied to the competent Police Department
due to an illegal border crossing

2.2.4.

The number of persons, aged 14 to 18, referred and
accompanied to the competent Police Department
due to an illegal stay in the RS

2.2.5.

The number of persons, aged 14 to 18, caught illegally
crossing the border, who expressed the intention to
seek asylum before the submission of request for
misdemeanor proceedings

273

260

13

1274

1200

74

2.2.6.

The number of persons, aged 14 to 18 year, caught
illegally staying in the RS, who expressed the
intention to seek asylum before the submission of the
request for misdemeanor proceedings

53

31

22

115

68

47

2.2.7.

The number of persons, aged 14 to 18, caught illegally
crossing the border, who expressed the intention to
seek asylum before the submission of request for
misdemeanor proceedings

2.2.8.

The number of persons, aged 14 to 18 year, caught
illegally staying in the RS, who expressed the
intention to seek asylum before the submission of the
request for misdemeanor proceedings

1569

1481

88

10644

8391

2253

3.
3.1.

UNACCOMPANIED MINORS
REGISTRACTION/ISSUANCE OF THE CERTIFICATE

3.1.1.

The number of registered persons/ expressed
intentions to seek asylum

3.2.

ILLEGAL BORDER CROSSING

3.2.1.

The number of persons caught illegally crossing the
border

3.2.2.

The number of persons, aged 14 to 18, against whom
request for misdemeanor proceedings for violating
Article 65 paragraph 1 item 1 of the Law on Protection
of the State Border was submitted

3.2.3.

The number of persons, aged 14 to 18, against whom
misdemeanor orders were issued by BPD of the RS for
violating Article 85 paragraph 1 item 1 of the Law on
Foreigners

3.2.4.

The number of persons, aged 14 to 18, against whom
misdemeanor orders were issued for violating Article
84 paragraph 1 item 1 and Article 85 paragraph 1 item
1 of the Law on Foreigners

3.2.5.

The number of persons, aged 14 to 18, referred and
accompanied to the competent Police Department
due to illegal border crossing

3.2.6.

The number of persons, aged 14 to 18, referred and
accompanied to the competent Police Department
due to illegal stay in the RS
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BORDER POLICE DIRECTORATE (BPD) OF THE RS

3.2.7.

The number of persons, aged 14 to 18, caught illegally
crossing the border, who expressed the intention to
seek asylum before the submission of the request for
misdemeanor proceedings

3.2.8.

The number of persons, aged 14 to 18, caught illegally
staying in the RS, who expressed the intention to
seek asylum before the submission of the request for
misdemeanor proceedings

4.

STAFF

4.1.

The number of police officers working for the Border
Police

4.2.

The number of women among police officers of the
Border Police

4.3.

The number of women in the field involved in the
registration of refugees

4.4.

The number of Border Police officers certified to work
with minors

5.

sum

m

2015
w

sum

m

w

RC
RC
RC
RC
RC
RC
towards towards towards towards towards towards
MK
BG
HR
MK
BG
HR

IDENTIFICATION OF HUMAN TRAFFICKING

5.1.

The number of reported human trafficking criminal
offences

5.2.

The number of (potential) victims identified among
refugees and migrant.

5.3.

Procedure for identifying possible victims of human
trafficking

5.4.

The number of persons referred to the Center for
Protection of Trafficking Victims due to the suspicion
of a possible human trafficking

5.5.

Institutions to which (potential) victims of human
trafficking are referred

5.6.

Institutions to which registered unaccompanied
minors are referred

6

2014

SMUGGLED PERSONS

6.1.

The number of reported human smuggling criminal
offences

277

6.2.

The number of persons against whom criminal
charges were brought

516
(28)*

6.3.

Countries of origin of persons against whom criminal
charges for smuggling were brought

RS &
BG

6.4.

The number of migrants/refugees who testified about
a human smuggling criminal offence

6.5.

The number of minors who have been interviewed
as witnesses with regard to the criminal offence of
human smuggling

459

29

1127
(52)*

1060

15

RS &
BG

* the number of people with unknown citizenship
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ADMINISTRATIVE AFFAIRS DIRECTORATE,
MOI OF THE RS
1.

2014

2015

sum

m

w

sum

m

w

ADULTS

1.1.

The number of applications submitted to the RS
which refer to the readmission of third country
nationals.

1.1.1.

The number of applications submitted by the RS
which refer to the readmission of third country
nationals.

3554

3397

157

7065

6622

443

1.1.2.

Countries from which applications were
submitted and the number of such applications.

10

8

2

26

22

4

1.1.3.

Countries to which the applications were
submitted and the number of such applications.

HU
3514
HR 5
BiH 33
MK 1
BG 1

HU
3363
HR 5
BiH 27
MK 1
BG 1

HU 151
BiH 6

HU
7031
HR 20
RO 13
BG 1

HU
6589
HR 19
RO 13
BG 1

HU 442
HR 1

1.1.4.

Zemlje u koje su upućene zamolnice svake
pojedinačne zemlje i njihov broj

BG 10

BG 8

BG2

BG 25
RO 1

BG 21
RO 1

BG 4

1.2.

Implementation of readmission agreements accelerated procedure

1.2.1.

The number of applications submitted to the RS
which refer to the readmission of third country
nationals.

660

651

9

127

120

7

1.2.2.

The number of applications submitted by the RS
which refer to the readmission of third country
nationals.

47

42

5

94

82

12

1.2.3.

Countries from which applications were
submitted and the number of such applications.

HR 657
MK 3

HR 648
MK 3

HR 9

HR 126
MK 1

HR 119
MK 1

HR 7

1.2.4.

Countries to which the applications were
submitted and the number of such applications.

BG 41
MK 6

BG 36
MK 6

BG 5

BG 94

BG 82

BG 12

2.

Children accompanied by a parent/guardian - regular procedure

2.1.

The number of applications submitted to the RS
which refer to the readmission of third country
nationals.

413

382

31

637

532

105

2.1.1.

The number of applications submitted by the RS
which refer to the readmission of third country
nationals

2

1

1

4

2

2

2.1.2.

Countries from which applications were
submitted and the number of such applications

HU 411
BiH 2

HU 380
BiH 2

HU 31

HU 635
HR 1
RO 1

HU 530
HR 1
RO 1

HU 105

2.1.3.

Countries to which the applications were
submitted and the number of such applications.

BG 2

BG 1

BG 1

BG 4

BG 2

BG 2

2.2.

Children accompanied by a parent/guardian accelerated procedure

2.2.1.

The number of applications submitted to the RS
which refer to the readmission of third country
nationals.

54

52

2

20

19

1

2.2.2.

The number of applications submitted by the RS
which refer to the readmission of third country
nationals.

7

6

1

15

14

1
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2014

ADMINISTRATIVE AFFAIRS DIRECTORATE,
MOI OF THE RS

2015

sum

m

w

sum

m

w

2.2.3.

Countries from which the applications were
submitted and the number of such applications.

HR 54

HR 52

HR 2

HR 20

HR 19

HR 1

2.2.4.

Countries to which the applications were
submitted and the number of such applications.

BG 7

BG 6

BG 1

BG 15

BG14

BG 12

3.
3.1.
3.1.1.

UNACCOMPANIED MINORS
Regular procedure
The number of applications submitted to the RS
which refer to the readmission of third country
nationals.

3.1.2.
3.2.

Accelerated procedure

3.2.1.

The number of applications submitted to the RS
which refer to the readmission of third country
nationals.

3.2.2.

The number of applications submitted by the RS
which refer to the readmission of third country
nationals.

3.2.3.

Countries from which applications were
submitted and the number of the applications.

3.2.4.

Countries to which the applications were
submitted and the number of such applications.

HU = Hungary / HR = Croatia / BG = Bulgaria / RO = Rumunija / MK = FYR of Macedonia / BiH = Bosnia & Herzegovina

CENTER FOR HUMAN TRAFFICKING VICTIMS
PROTECTION

2014

2015

Identification of victims of human
trafficking.

sum

m

w

sum

m

w

1.1.

The number of identified victims of human
trafficking.

125

101

24

40

8

32

1.2.

The number of cases of possible human
trafficking reported by migrant population.

2

1

1

9

2

7

1.3.

The number of identified victims among
the migrant population.

0

0

0

1

1

0

1.4.

The number of minors identified as victims
of human trafficking among the migrant
population.

0

0

0

0

0

0

2.1.

Who has reported suspected cases of
human trafficking among the migrant
population?

2.2.

Countries of origin of the identified victims.

2.3.

Where have underage victims from the
migrant population been referred to?

1.

Police
Department,
social
protection
system

UNHCR 6, CSOs 1,
social protection system 1,
SCRM 1
Syria
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Annex II
Standards of “soft” law regarding the treatment of women
in migration
UNHCR has issued Guidelines161 related to offering international protection in cases of genderbased persecution in the context of Article 1A (2) of the Convention Relating to the Status of
Refugees from 1951 and the Protocol from 1967, which indicate that the definition of refugee should
be interpreted from a gender-based perspective, in order to ensure proper decision-making on
applications for refugee status, and that it is of crucial importance to define and distinguish the
terms “sex” and “gender”, in order to understand gender-based violence.162 UNHCR also states
that during the process of deciding on an application for refugee status, it is important to take
into account the personal characteristics and experience of the applicant, as well as “the specific
historical, geographical, and cultural circumstances in the country of origin”,163 and that in the
event of generalization of men and women, essential differences and facts relevant to decisionmaking in these proceedings could be overlooked.
Thus, while “gender”, as such, is not specifically mentioned in the definition of refugee in the
Convention Relating to the Status of Refugees, it can represent a basis of persecution. Protection
of refugee women requires not only gender-sensitive interpretation of the refugee status, but
also gender-sensitive decision-making procedures on awarding refugee status.164
Although gender-based violence can happen anywhere and at any time, in situations of armed
conflict and other conflicts, on the migrant route, and in the process of decision-making on
asylum, women are at an increased risk of violence and exploitation. In 2003, UNHCR issued
Guidelines for Prevention and Response to Gender-Based Violence against Refugees,
Returnees and Internally Displaced Persons.165 As forms of violence in these situations, the
following are listed: sexual assault by organized gangs and pirates; coercion and extortion by
government officials; forced prostitution; sexual assaults in transit camps; family violence; abuse
of separated children placed in foster families; abuse by human traffickers and smugglers. Some
of the basic guidelines for handling victims of gender-based violence outlined in this document
pertain to ensuring security and confidentiality of victims. The guidelines specifically state that
employees and interpreters of the same sex should be provided whenever possible, that only
relevant questions should be asked, and multiple interviews with the victim avoided, and that
it should be ensured that the victim, if she so wishes, gives her statement separately from her
partner or husband, in a separate room secured for conducting interviews.166 In order to observe
the rights of women and prevent cases of violence against women, equal participation of women
refugees in the registration process must be ensured, that is, individual registration of every
woman must be ensured, relevant documentation must be issued the her, and access to services
provided. In addition to these guidelines, a recommendation is given to develop strategies at
the national level to ensure the identification of cases of sexual violence and domestic violence

161 A
 vailable in English only: UNHCR Guidelines on international protection, Gender-related persecution within the context of article 1A
(2) of the 1951 Convention and/or its 1967 Protocol Relating to the Status of Refugees, 2002, http://www.unhcr.org/3d58ddef4.pdf
162 I bid, item 3. In these guidelines “gender” is defined as “the relationship between women and men based on socially or culturally
constructed and defined identities, status, roles and responsibilities that are assigned to one sex or another”, while “sex” is a
“biological determination”.
163 I bid, item 7.
164 A
 vailable in English only: UNHCR: Summary Conclusions: gender-related persecution, Expert roundtable organized by the United
Nations High Commissioner for Refugees and the International Institute of Humanitarian Law, San Remo, Italy, 6–8 September 2001
165 Available in English only: UNHCR – Sexual and Gender based violence against refugees, returnees and internally displaced persons,
Guidelines for prevention and response, 2003, http://www.unhcr.org/protection/women/3f696bcc4/sexual-gender-basedviolence-against-refugees-returnees-internally-displaced.html
166 I bid, pp. 29-30.
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against women refugees.167 Prevention of gender-based violence is reflected in the involvement
of relevant actors through the provision of services in several key areas, including: healthcare,
psycho-social and legal support, and ensuring safety and security.168
The need to introduce gender guidelines into the reform of the asylum and migration policies has
also been pointed out in the Draft report of the Committee of Women’s Rights and Gender
Equality of the European Parliament,169 which emphasizes that the European Parliament is the
first body that recognized the need for gender-based interpretation of the Convention Relating
to the Status of Refugees. The European Parliament calls on Member States to sign and ratify the
Convention on violence against women, which, as already mentioned in this report, obliges states
to take legislative measures in order for gender-based violence to be recognized as a form of
persecution, and to establish gender-sensitive procedures of reception.170 Furthermore, Member
States are given a number of recommendations in order to recognize the specific needs of women
in decision-making on asylum applications, in the procedures of reception and detention, as well
as social inclusion and integration. The European Parliament also mentions the proposal to adopt,
at the EU level, a single list of safe countries of origin, indicating that if such a list is adopted, it
must take into account the specific needs of women, LGBT persons and other vulnerable groups.
As a conclusion it is stated that “no country can be considered truly ‘safe’ for women and girls
as long as gender-based violence remains a global and endemic problem”.171
In 2016, the European Parliament’s published a study172 on the situation of women refugees
and asylum seekers, which points out to the particular vulnerability of women from the moment
they leave their homes until the implementation of the process of integration. On their migrant
road towards destination countries, women are at an increased risk, due to the exposure to genderbased violence and human trafficking, lack of healthcare, especially in regard to reproductive
health. Women often have to take care of other family members and, more often than men,
have limited financial resources.173
The importance of gender-sensitive interpretation of the refugee status and of the procedures
for deciding on the application are pointed out as crucial issues, the application of which depends
solely on the political will of state authorities.174 As one of the reasons for the vulnerability of
women refugees, the difficulty of proving the merits of their application for asylum is stated, due
both to a lack of objective evidence, and to the reluctance to share their experiences, which is
generally the case with victims of sexual and gender-based violence.175
Integration policies must also be gender sensitive in order to respond to the problems of women
refugees, which are reflected in their inability to understand the language of the country in
which they are staying, the lack of professional qualifications, the inability of women to attend
additional training and language courses because they are taking care of their families, and the
unavailability of health services.176 Previous experience of violence is an additional aggravating
factor in this process, due to exposure to traumas and “psychological scars”, caused by sudden
abandoning of their homes and fleeing from persecution and war.177 Therefore, it must be kept in
mind that refugee women have specific needs in comparison to other immigrant women, while
women asylum seekers are additionally faced with the uncertainty of their status in the country
of residence, where they cannot engage in the process of integration.
167 I bid.
168 I bid, p. 32.
169 Available in English only: Committee on Women’s Rights and Gender Equality, European Parliament, Draft report, November 2015,
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-%2f%2fEP%2f%2fNONSGML%2bCOMPARL%2bPE-571.702%2b01%2bDOC%
2bPDF%2bV0%2f%2fEN
170 I bid, p. 5.
171 Ibid, p. 8.
172 Available in English only: European Parliament, Directorate General for Internal Policies: Female refugees and asylum seekers: the
issue of integration, 2016, http://www.europarl.europa.eu/RegData/etudes/STUD/2016/556929/IPOL_STU(2016)556929_EN.pdf
173 I bid, p. 48.
174 Ibid, p. 12.
175 Ibid, p. 7.
176 I bid, p. 48.
177 I bid, p. 13.
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European Parliament resolution on the situation of women refugees and asylum seekers
in the EU,178 which was adopted on 8.3.2016, stresses the need for opening “safe and legal routes
towards the European Union in order to improve the security and protection of women and girl
refugees”179, and also recommends, in the scope of the reform of the migration and asylum policy
at the EU level, the adoption of guidelines that take into account the gender perspective. Women
can be exposed to gender-based persecution even in the countries that are considered safe,
and therefore gender-based violence should be recognized as valid grounds for seeking refugee
status in the European Union. Some concrete measures aimed at ensuring the recognition of the
needs of women in the process of asylum, during reception and detention, as well as during social
inclusion and integration, are also mentioned. In assessing the merits of asylum requests
submitted by women, “cultural, social and psychological profiles, including cultural
background, education, trauma, fear, shame and/or cultural inequalities between men and
women”180 must be taken into account, while the assessment of credibility should not be the only
reason for the adoption of a negative decision on the request.

178 Available in English only:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2016-0073+0+DOC+XML+V0//EN
179 Item 1.
180 I bid, item 19.
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pravna prilagođavanja), Belgrade, 2016;

•

UNHCR, Guidelines on International Protection No.7: The application of Article 1A (2) of the 1951
Convention and/or 1967 Protocol relating to the Status of Refugees to Victims of Trafficking
and Persons at Risk of Being Trafficked, 7 April 2006;

•

UNHCR, Guidance on Refugee Claims Relating to Victims of Organized Gangs, 2010;

•

UNHCR Guidelines for international protection, Gender-related persecution within the context
of article 1A (2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of
Refugees, 2002, http://www.unhcr.org/3d58ddef4.pdf;

•

UNHCR – Sexual and Gender based violence against refugees, returnees and internally
displaced persons, Guidelines for prevention and response, 2003, http://www.unhcr.org/
protection/women/3f696bcc4/sexual-gender-based-violence-against-refugees-returneesinternally-displaced.html;

•

Western Balkans - Risk Analysis for 2015, Frontex, 2015;

•

Western Balkans - Risk Analysis for the third quarter of 2015, Frontex, 2015.

This publication was produced in the framework of the institutional support to the prEUgovor coalition by
the Government of the Kingdom of Norway. The views and analysis contained in this publication are those
of the authors and do not necessarily represent the views of the Norwegian government or any of their
affiliated organizations.

